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April 26, 2018

James E. Franklin lI, Esq.

Youngblood, Franklin, Sampoli & Coombs, P.A.
Cornerstone Commerce Center

1201 New Road, Suite 230

Linwood, NJ 08221-1159

Re: In the Matter of the Application of the City of Somers Point, County
of Atlantic, Docket No. ATL-L-1538-15

Dear Mr. Franklin:

This letter memorializes the terms of an agreement reached between the City of Somers Point
(the City or “Somers Point"), the declaratory judgment plaintiff, and Fair Share Housing Center
(FSHC), a Supreme Court-designated interested party in this matter in accordance with In re
N.J.A.C. 5:96 and 5:97, 221 N.J. 1, 30 (2015)(Mount Laurel IV) and, through this settlement, a
defendant in this proceeding.

Background

Somers Point filed the above-captioned matter on July 2, 2015 seeking a declaration of its
compliance with the Mount Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301
et seq. in accordance with In re N.JA.C. 596 and 5:97, supra. Through the declaratory
judgment process, the City and FSHC agreed to settle the litigation and to present that
settlement to the trial court with jurisdiction over this matter to review, recognizing that the
settlement of Mount Laurel litigation is favored because it avoids delays and the expense of trial
and results more quickly in the construction of homes for lower-income households.

Settlement terms
The City and FSHC hereby agree to the following terms:

1. FSHC agrees that the City, through the adoption of a Housing Element and Fair Share
Plan conforming with the terms of this Agreement (hereafter “the Plan”) and through the
implementation of the Plan and this Agreement, satisfies its obligations under the Mount
Laurel doctrine and Fair Housing Act of 1985, N.J.S.A. 52:27D-301 et seq., for the Prior
Round (1987-1999) and Third Round (1999-2025).

2. At this time and at this particular point in the process resulting from the Supreme Court's
Mount Laurel IV decision, when Third Round fair share obligations have yet to be
definitively determined, it is appropriate for the parties to arrive at a settlement regarding

_a municipality’s Third Round present and prospective need instead of doing so through
plenary adjudication of the present and prospective need.

3. FSHC and Somers Point hereby agree that Somers Point’s affordable housing
obligations are as follows:
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Rehabilitation Share (per Kinsey Report) 25
Prior Round Obligation (pursuant to N.J.A.C. 5:93) 103

Third Round (1999-2025) Prospective Need (per | 246
Kinsey Report, as adjusted through this Agreement)

4. For purposes of this Agreement, the Third Round Prospective Need shall be deemed to
include the Gap Period Present Need, which is a measure of households formed from
1999-2015 that need affordable housing, that was recognized by the Supreme Court in
In re Declaratory Judgment Actions Filed By Various Municipalities, 227 N.J. 508 (2017).

5. The City’s efforts to meet its present need include the following: participation in the
rehabilitation program administered by the Atlantic County Improvement Authority’s
Rehabilitation Program. This is sufficient to satisfy the City’s present need obligation of
25 units.

6. As noted above, the City has a Prior Round prospective need of 103 units, which is met
through the following compliance mechanisms:

Development . | Units Bonus Credits
Bay Avenue Settlement AH-1, Bass Harbor Site (Rental) 26 26 52
9-Qualifying Group Home Bedrooms (2 Homes
Administered by Progressive Living Units and Systems (6
bedrooms), 1 Home Administered by Disabilities
Resource Center (3 bedrooms)) 9 0 9
Plantation Bay (inclusionary zoning family rental per
prior approved Settlement Agreement) 75 0 75
Total (with 103 with 33 unit surplus) 110 | 26 136
7. The municipality, as calculated in Exh. A, has a realistic development potential (RDP) of

13 units. That RDP will be satisfied as follows:

Conversion of abandoned/foreclosed properties to affordable housing -- The City
currently has a substantial number of registered foreclosed homes. The City will convert
13 such homes into low- and moderate-income housing (which, at the discretion of the
City may include rental and/or for-sale units one or more conversions to group or special
needs homes for which per bedroom credit shall be applied accordingly to meet a
portion of the 13 unit obligation in accordance with N.J.A.C. 5:93-5.8, and reduce the
remaining requirement for 13 homes accordingly). As part of the City’s Housing Element
and Fair Share Plan, the City will describe how it will convert these units into affordable
housing in conjunction with one or more rehabilitation entities, which shall be designated
as part of its Housing Element and Fair Share Plan, in accordance with the requirements
of N.J.A.C. 5:93-5.5. The City will as part of its Housing Element and Fair Share Plan
and Spending Plan show how it will fund such a program with Spending Plan and/or
other sources and provide for a mechanism to address any shortfall in funding in
accordance with N.J.A.C. 5:93-5.5. The City and FSHC reserve the right to agree to

' David N. Kinsey, PhD, PP, FAICP, NEW JERSEY LOW AND MODERATE INCOME HOUSING

OBLIGATIONS FOR 1999-2025 CALCULATED USING THE NJ COAH PRIOR ROUND (1987-1999)

METHODOLOGY, July 2016 and April 2017.
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substitute alternative mechanisms for part or all of the 13 homes referenced in this
paragraph through amendment of this Agreement pursuant to paragraph 24.

The RDP of 13, subtracted from the Third Round obligation of 246 units, results in an
unmet need of 233 units, which shall be addressed through the following mechanisms:

« 33 Surplus Prior Round units from Plantation Bay

» Subject to all relevant notice and public hearing provisions pursuant to the New Jersey
Municipal Land Use Law, within 120 days of the approval of this Agreement at a
Fairness Hearing, the City will adopt an ordinance requiring a mandatory affordable
housing set aside for all new multifamily residential developments of five (5) units or
more. The set aside for rental developments shall be fifteen percent (15%) and the set
aside for for-sale developments shall be twenty percent (20%). The provisions of the
ordinance shall not apply to residential expansions, additions, renovations, replacement,
or any other type of residential development that does not result in a net increase in the
number of dwellings of five or more.  Finally, the ordinance may also provide for
alternative ways to satisfy the set-aside in particular situations. The form of the
Ordinance and the potential alternative means of satisfaction shall be finalized prior to
final judgment in this matter through collaboration between FSHC, Special Master
Perskie, and representatives of the City.

The City will provide a realistic opportunity for the development of affordable housing
through the maintenance of the existing inclusionary zoning on the Plantation Bay site as
part of the Settlement Agreement previously approved by the Court, at least through July
1, 2025. as more specifically set forth in the Plantation Bay Settlement Agreement and
Crders entered by the New Jersey Superior Court approving the Plantation Bay
Settlement Agreement in Docket No. ATL-L-007302-06 P.W. The Plantation Bay
Settlement Agreement is attached hereto as Exhibit B. The City will also maintain the
zoning on the sites encompassed by the Bay Avenue Redevelopers settlement as more
specifically set forth in the Bay Avenue Redevelopers Settlement Agreement and Orders
entered by the New Jersey Superior Court approving the Bay Avenue Redevelopers
Settlement Agreement in Docket No. ATL-L-003204-05 P.W. The Bay Avenue
Redevelopers Settlement Agreement is attached hereto as Exhibit C. The parties
recognize that the current AH-1, AH-2, and AH-3 zoning, previously approved as fair as
a result of a Mount Laurel settiement by the court, is predicated upon the sequential
development of multiple parcels in different ownership. The City will maintain this zoning
as part of this Settlement Agreement at least through July 1, 2025 and this Settlement
Agreement incorporates the terms of the Bay Avenue Redevelopers Settlement
Agreement including, but not limited to, all obligations to make payment to the
Municipality to assist in satisfying the municipality's affordable housing obligation, which
shall remain in effect at least through July 1, 2025. The City also agrees that if, during
that period, any owner of the individual parcels approaches the City seeking to develop
just its parcel, the City will work with the property owner and other impacted property
owners to allow a stand-alone inclusionary development on the individual parcel, which
will include a proportionate share of the 26 family rental units required by the settlement,
subject to the review and approval of FSHC and the Court. The City also agrees at the
time of the midpoint review referenced in paragraph 18 to provide an update on the
status of this zoning and whether any modifications are necessary at that time to
continue to present a realistic opportunity. In addition, the parties recognize that for both
Plantation Bay and Bay Avenue Redevelopers, the construction of either or both
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developments including such modifications as may occur pursuant to this paragraph as
to Bay Avenue Redevelopers and subject to potential modification of the City’s Third
Round obligation pursuant to paragraph 14 of this Agreement, may entitle the City to a
higher RDP and/or additional rental bonus credits, which the City reserves the right to
seek consistent with the terms of this Agreement.

The City reserves the right to create additional affordable housing beyond that required
by this agreement using any of the methodologies available at law, accepted under
COAH rules and regulations (including but not limited to extension of expired or expiring
controls and additional market to affordable units), or through mechanisms allowed
under the terms of any prior court approved settlement (e.g. use of payments into the
City’s Affordable Housing Trust Fund in lieu of development which can then be used to
generate additional units). The City reserves the right to seek to use such additional
credits to reduce the City's final unmet need number, or to apply against any future
Round obligation which may arise, and FSHC reserves the right to take any position it
wishes in response to such application. The City also reserves the right to seek to
change the mechanisms used to address the affordable housing obligations in the Bay
Area Redevelopers and/or Plantation Bay Settlement Agreements with the consent of
the impacted property owners and FSHC, and approval of the Court. This paragraph
does not create an obligation on behalf of the City to undertake any additional efforts to
create affordable housing beyond those set forth in this agreement.

The City agrees to require 13% of all units referenced in this Agreement, excepting
those units that were constructed or granted preliminary or final site plan approval prior
to July 17, 2008, to be very low income units, with half of the very low income units being
available to families. The municipality will comply with those requirements as follows:

+ 13% of any affordable units developed at Plantation Bay will be very low income

« The parties recognize that the Bay Avenue Redevelopers Settlement Agreement was
executed prior to July 17, 2008 and thus if the affordable units are developed pursuant to
the terms of the Settlement Agreement there will be no requirement for very-low-income
units as defined in P.L. 2008, c. 46. If pursuant to section 7, the City and a property
owner modify the settlement, 13% of any affordable units developed through the
modified settlement will be very low income

- one of the abandoned/foreclosed homes to be converted will be targeted to a very low
income household

The City shall meet its Third Round Prospective Need in accordance with the following
standards as agreed to by the Parties and reflected in the table in paragraph 6 above:

a. Third Round bonuses will be applied in accordance with N.J.A.C. 5:93-5.15(d).

b. At least 50 percent of the units addressing the Third Round Prospective Need
shall be affordable to very-low-income and low-income households with the
remainder affordable to moderate-income households.

c. At least twenty-five percent of the Third Round Prospective Need shall be met
through rental units, including at least half in rental units available to families.
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d. At least half of the units addressing the Third Round Prospective Need in total
must be available to families.

e. The City agrees to comply with an age-restricted cap of 25% and to not request a
waiver of that requirement. This shall be understood to mean that in no
circumstance may the municipality claim credit toward its fair share obligation for
age-restricted units that exceed 25% of all units developed or planned to meet its
cumulative prior round and third round fair share obligation.

10. The City shall add to the list of community and regional organizations in its affirmative

1.

marketing plan, pursuant to N.J.A.C. 5:80-26.15(f)(5), Fair Share Housing Center, the
New Jersey State Conference of the NAACP, the Latino Action Network, and the Cape
May County, Mainland/Pleasantville, and Atlantic City Branches of the NAACP, and
shall, as part of its regional affirmative marketing strategies during its implementation of
the affirmative marketing plan, provide notice to those organizations of all available
affordable housing units. The City also agrees to require any other entities, including
developers or persons or companies retained to do affirmative marketing, to comply with
this paragraph.

All units shall include the required bedroom distribution, be governed by controls on
affordability and affirmatively marketed in conformance with the Uniform Housing
Affordability Controls, N.J.A.C. 5:80-26.1 et. seq. or any successor regulation, with the
exception that in lieu of 10 percent of affordable units in rental projects being required to
be at 35 percent of median income, 13 percent of affordable units in such projects shall
be required to be at 30 percent of median income (subject to the provisions of paragraph
8), and all other applicable law. The City as part of its HEFSP shall adopt and/or update
appropriate implementing ordinances in conformance with standard ordinances and
guidelines developed by COAH to ensure that this provision is satisfied. Income limits for
all units that are part of the Plan required by this Agreement and for which income limits
are not already established through a federal program exempted from the Uniform
Housing Affordability Controls pursuant to N.J.A.C. 5:80-26.1 shall be updated by the
City annually within 30 days of the publication of determinations of median income by
HUD as follows:
a. Regional income limits shall be established for the region that the City is located
within (i.e. Region 6) based on the median income by household size, which shall
be established by a regional weighted average of the uncapped Section 8
income limits published by HUD. To compute this regional income limit, the HUD
determination of median county income for a family of four is multiplied by the
estimated households within the county according to the most recent decennial
Census. The resulting product for each county within the housing region is
summed. The sum is divided by the estimated total households from the most
recent decennial Census in the City’s housing region. This quotient represents
the regional weighted average of median income for a household of four. The
income limit for a moderate-income unit for a household of four shall be 80
percent of the regional weighted average median income for a family of four.
The income limit for a low-income unit for a household of four shall be 50 percent
of the HUD determination of the regional weighted average median income for a
family of four. The income limit for a very low income unit for a household of four
shall be 30 percent of the regional weighted average median income for a family
of four. These income limits shall be adjusted by household size based on



12.

13.

14.

April 26, 2018
Page 6

multipliers used by HUD to adjust median income by household size. In no event
shall the income limits be less than those for the previous year.

b. The income limits attached hereto as Exhibit D are the result of applying the
percentages set forth in paragraph (a) above to HUD's determination of median
income for FY 2017, and shall be utilized until the City updates the income limits
after HUD has published revised determinations of median income for the next
fiscal year.

c. The Regional Asset Limit used in determining an applicant's eligibility for
affordable housing pursuant to N.J.A.C. 5:80-26.16(b)3 shall be calculated by the
City annually by taking the percentage increase of the income limits calculated
pursuant to paragraph (a) above over the previous year’'s income limits, and
applying the same percentage increase to the Regional Asset Limit from the prior
year. In no event shall the Regional Asset Limit be less than that for the previous
year.

d. The parties agree to request the Court prior to or at the fairness hearing in this
matter to enter an order implementing this paragraph of this Agreement.

All new construction units shall be adaptable in conformance with P.L.2005,
¢.350/N.J.S.A. 52:27D-311a and -311b and all other applicable law.

As an essential term of this Agreement, within one hundred and twenty (120) days of
Court's approval of this Agreement, the City shall introduce and adopt an ordinance or
ordinances providing for the amendment of the City’s Affordable Housing Ordinance and
Zoning Ordinance to implement the terms of this Agreement and the zoning
contemplated herein and adopt a Housing Element and Fair Share Plan and Spending
Plan in conformance with the terms of this Agreement.

The parties agree that if a final unappealable decision of a court of competent jurisdiction
over this matter, including the Appellate Division and New Jersey Supreme Court, or a
determination by an administrative agency responsible for implementing the Fair
Housing Act, or an action by the New Jersey Legislature, would result in a calculation of
an obligation for the City for the period 1999-2025 that would be lower by more than
twenty (20%) percent than the total prospective Third Round need obligation established
in this Agreement, and if that calculation is memorialized in an unappealable final
judgment, the City may seek to amend the judgment in this matter to reduce its fair
share obligation accordingly. FSHC agrees to support such an application to amend if
filed by the City unless FSHC has a factual or legal basis to believe that the criteria set
forth above have not been met. The Parties further agree that in the event such final
decision, administrative determination, or legislation shall not include a specific
obligation number for the City of Somers Point, and in the further event the City of
Somers Point shall request FSHC to make an adjustment to the City's Third Round
Obligation set forth in this Agreement, the Parties shall make a good faith effort to agree
upon the Third Round Obligation number for the City using the state-wide need number
and / or Region 6 number, and / or formula(s) / methodology(ies) set forth within such
final decision. If the Parties are unable to agree within forty (45) days following receipt of
the request, both parties agree to participate in Court-supervised mediation with a retired
Mount Laurel judge or other mediator acceptable to the parties in an attempt to resolve
this matter prior to adversarial motion practice on this issue.

Notwithstanding any such reduction, the City shall be obligated to adopt a Housing
Element and Fair Share Plan that conforms to the terms of this Agreement and to
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implement all compliance mechanisms included in this Agreement, including by adopting
or leaving in place any site specific zoning adopted or relied upon in connection with the
Plan adopted pursuant to this Agreement; taking all steps necessary to support the
development of any 100% affordable developments referenced herein; maintaining all
mechanisms to address unmet need; and otherwise fulfilling fully the fair share
obligations as established herein. The reduction of the City’s obligation below that
established in this Agreement does not provide a basis for seeking leave to amend this
Agreement or seeking leave to amend an order or judgment pursuant to R. 4:50-1. If the
City prevails in reducing its prospective need for the Third Round, the City may carry
over any resulting extra credits to future rounds in conformance with the then-applicable
law.

The City shall prepare a Spending Plan within the period referenced above, subject to
the review of FSHC and approval of the Court, and reserves the right to seek approval
from the Court that the expenditures of funds contemplated under the Spending Plan
constitute “commitment” for expenditure pursuant to N.J.S.A. 52:27D-329.2 and -329.3,
with the four-year time period for expenditure designated pursuant to those provisions
beginning to run with the entry of a final judgment approving this settlement in
accordance with the provisions of In re Tp. Of Monroe, 442 N.J. Super. 565 (Law Div.
2015) (affd 442 N.J. Super. 563). On July 1, 2019, and every July 1 thereafter through
the end of the period of protection from litigation referenced in this Agreement, the City
agrees to provide annual reporting of trust fund activity to the New Jersey Department of
Community Affairs, Council on Affordable Housing, or Local Government Services, or
other entity designated by the State of New Jersey, with a copy provided to Fair Share
Housing Center and posted on the municipal website, using forms developed for this
purpose by the New Jersey Department of Community Affairs, Council on Affordable
Housing, or Local Government Services. The reporting shall include an accounting of all
housing trust fund activity, including the source and amount of funds collected and the
amount and purpose for which any funds have been expended.

On July 1, 2019, and every July 1 thereafter through the end of this Agreement, the City
agrees to provide annual reporting of the status of all affordable housing activity within
the municipality through posting on the municipal website with a copy of such posting
provided to Fair Share Housing Center, using forms previously developed for this
purpose by the Council on Affordable Housing or any other forms endorsed by the
Special Master and FSHC.

The Fair Housing Act includes two provisions regarding action to be taken by the City
during the ten-year period of protection provided in this Agreement. The City agrees to
comply with those provisions as follows:
a. For the midpoint realistic opportunity review due on July 1, 2020, as required
pursuant to N.J.S.A. 52:27D-313, the City will post on its municipal website, with
a copy provided to Fair Share Housing Center, a status report as to its
implementation of the Plan and an analysis of whether any unbuilt sites or
unfulfilled mechanisms continue to present a realistic opportunity and whether
any mechanisms to meet unmet need should be revised or supplemented. Such
posting shall invite any interested party to submit comments to the municipality,
with a copy to Fair Share Housing Center, regarding whether any sites no longer
present a realistic opportunity and should be replaced and whether any
mechanisms to meet unmet need should be revised or supplemented.
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b. For the review of very low income housing requirements required by N.J.S.A.
52:27D-329.1, on July 1, 2021 and July 1, 2024, the City will post on its municipal
website, with a copy provided to Fair Share Housing Center, a status report as to
its satisfaction of its very low income requirements, including the family very low
income requirements referenced herein.

FSHC is hereby deemed to have party status in this matter and to have intervened in
this matter as a defendant without the need to file a motion to intervene or an answer or
other pleading. The parties to this Agreement agree to request the Court to enter an
order declaring FSHC is an intervenor, but the absence of such an order shall not impact
FSHC'’s rights.

This Agreement must be approved by the Court following a fairness hearing as required
by Morris Cty. Fair Hous. Council v. Boonton Twp., 197 N.J. Super. 359, 367-69 (Law
Div. 1984), affd o.b., 209 N.J. Super. 108 (App. Div. 1986), East/WWest Venture v.
Borough of Fort Lee, 286 N.J. Super. 311, 328-29 (App. Div. 1996). The City shall
present its planner as a witness at this hearing. FSHC agrees to support this Agreement
at the fairness hearing. In the event the Court approves this proposed settlement, the
parties contemplate the municipality will receive “the judicial equivalent of substantive
certification and accompanying protection as provided under the FHA,” as addressed in
the Supreme Court’s decision in In re N.J.A.C. 5:96 & 5:97, 221 N.J. 1, 36 (2015). The
“accompanying protection” shall remain in effect through July 1, 2025. If this Agreement
is rejected by the Court at a fairness hearing it shall be null and void.

If an appeal is filed of the Court's approval or rejection of this Agreement, the Parties
agree to defend the Agreement on appeal, including in proceedings before the Superior
Court, Appellate Division and New Jersey Supreme Court, and to continue to implement
the terms of this Agreement if the Agreement is approved before the trial court unless
and until an appeal of the trial court's approval is successful, at which point the Parties
reserve their right to rescind any action taken in anticipation of the trial court's approval.
All Parties shall have an obligation to fulfill the intent and purpose of this Agreement.

This Agreement may be enforced through a motion to enforce litigant's rights or a
separate action filed in Superior Court, Atlantic County.

Unless otherwise specified, it is intended that the provisions of this Agreement are to be
severable. The validity of any article, section, clause or provision of this Agreement shall
not affect the validity of the remaining articles, sections, clauses or provisions hereof. If
any section of this Agreement shall be adjudged by a court to be invalid, illegal, or
unenforceable in any respect, such determination shall not affect the remaining sections.

This Agreement shall be governed by and construed by the laws of the State of New
Jersey.

This Agreement may not be modified, amended or altered in any way except by a writing
signed by each of the Parties. '

This Agreement may be executed in any number of counterparts, each of which shall be
an original and all of which together shall constitute but one and the same Agreement.
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26. The Parties acknowledge that each has entered into this Agreement on its own volition
without coercion or duress after consulting with its counsel, that each party is the proper
person and possess the authority to sign the Agreement, that this Agreement contains
the entire understanding of the Parties and that there are no representations, warranties,
covenants or undertakings other than those expressly set forth herein.

27. Each of the Parties hereto acknowledges that this Agreement was not drafted by any
one of the Parties, but was drafted, negotiated and reviewed by all Parties and,
therefore, the presumption of resolving ambiguities against the drafter shall not apply.
Each of the Parties expressly represents to the other Parties that: (i) it has been
represented by counsel in connection with negotiating the terms of this Agreement; and
(i) it has conferred due authority for execution of this Agreement upon the persons
executing it.

28. Any and all Exhibits and Schedules annexed to this Agreement are hereby made a part
of this Agreement by this reference thereto. Any and all Exhibits and Schedules now
and/or in the future are hereby made or will be made a part of this Agreement with prior
written approval of both Parties.

29. This Agreement constitutes the entire Agreement between the Parties hereto and
supersedes all prior oral and written agreements between the Parties with respect to the
subject matter hereof except as otherwise provided herein.

30. No member, official or employee of the City shall have any direct or indirect interest in
this Agreement, nor participate in any decision relating to the Agreement which is
prohibited by law, absent the need to invoke the rule of necessity.

31. Anything herein contained to the contrary notwithstanding, the effective date of this
Agreement shall be the date upon which all of the Parties hereto have executed and
delivered this Agreement.

32. All notices required under this Agreement ("Notice[s]") shall be written and shall be
served upon the respective Parties by certified mail, return receipt requested, or by a
racognized overnight or by a personal carrier. In addition, where feasible (for example,
transmittals of less than fifty pages) shall be served by facsimile or e-mail. All Notices
shall be deemed received upon the date of delivery. Delivery shall be affected as
follows, subject to change as to the person(s) to be notified and/or their respective
addresses upon ten (10) days notice as provided herein:

TO FSHC: Adam M. Gordon, Esq.
Fair Share Housing Center
510 Park Boulevard
Cherry Hill, NJ 08002
Phone: (856) 665-5444
Telecopier: (856) 663-8182
E-mail: adamgordon@fairsharehousing.org

TO THE CITY: William “Wes” Swain
Somers Point City Hall
1 West New Jersey Avenue
Somers Point, NJ 08244
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Telephone: 609 - 927- 9088 Ext 128
Telecopier: 609.927.4014
Email: wswain@spgov.org

WITH A COPY TO: James E. Franklin Il, Esq.
Youngblood, Franklin, Sampoli & Coombs, P.A.
Cornerstone Commerce Center
1201 New Road, Suite 230
Linwood, NJ 08221-1159

Telephone: 609.601.6600
Telecopier: 609.601.6601
E-Mail: jfranklin@youngbloodlegal.com

Please sign below if these terms are acceptable.

Sincerely,

s ~__
‘ﬁ'd’éi 1. Gordon, Esq.
Counsel for Intervenor/Interested Party

Fair Share Housing Center

On behalf of the City of Somers Point, with the authorization
of the governing body:

John L. Glasser, Jr., Mayor

Dated:
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Telephone: 609 - 927- 9088 Ext 128
Telecopier: 609.927.4014
Email: wswain@spgov.org

WITH A COPY TO: James E. Franklin Il, Esq.
Youngblood, Franklin, Sampoli & Coombs, P.A.
Cornerstone Commerce Center
1201 New Road, Suite 230
Linwood, NJ 08221-1159

Telephone: 609.601.6600
Telecopier: 609.601.6601
E-Mail: jfranklin@youngbloodlegal.com

Please sign below if these terms are acceptable.
Sincerely,
Adam M. Gordon, Esq.

Counsel for Intervenor/Interested Party
Fair Share Housing Center

On behalf of the City of Somers Point, with the authorization
of the governingboyy:

£ ..Il‘!(
Ser/ Ju/, Mayor

Dated: "//221/(
¢/




April 17, 2018
Page 11

EXHIBIT A: VACANT LAND ADJUSTMENT
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EXHIBIT B: PLANTATION BAY SETTLEMENT AGREEMENT
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SETTLEMENT AGREEMENT OF LITIGATION

PLANTATION BAY, LLC v, CITY OF SOMERS POINT
Docket No. ATL- L-7302-06 P.W. (Mount Laurel)

This Settlement Agreement of Litigation ( “Agreement”) is entered into this 29 o day of

ARV 2008 by and between (i) Plantation Bay, LLC, having an address at 901 Mays
Landing Road, Somers Poinﬁ, New Jersey 08224 ( “Plaintiff’); and (ii) the City of Somers Point,
County of Atlantic, State of New Jersey, a municipal corporation of the State of New Jersey
(““Somers Point™ and/or the “City”) situated for the conduct of official business at City Hall, 1

West New Jersey Avenue, Somers Point, New Jersey 08244 (Plaintiff and the City are

sometimes hereinafter individually referred to as a “Party” and collcctix}ely. as the “Parties.”)

BACKGROUND

L. Plaintiff owns approximately 150 acres in Somers Point’s Recreational Golf
Course (“RGC") District identified on the City’s tax maps as Lots 1921 and 1944 in Block 3; P
Lots 1943 and 1946 in Block 1; Lot 1941 in Block 2; and Lot 1941.01 in Block 5.01 (“Plaintiff’s ;
Property”). Plaintiff’s Propetty is known as the Greate Bay Country Club and is improved with
an 18-hole regulation golf course, golf practice facility, clubhouse with banquet facilities and
parking area.
2. The Parties believe that the process outlined in this Agreement for the approval
and construction of the Project and the adoption of the Zoning Amendment (as hereinafter
defined) are in accord with the State of New Jersey’s Smart Growth principles.
3. Plaintiff desires to construct an inclusionary residential development on Plaintiff’s
Property so as to create additional affordable housing opportunities in accordance with Southern

Burl. Co. NAACP v. City of Mount Laurel, 92 N.J. 158 (1983) (“Mount Laurel II””) and the New

Jersey Fair Housing Act, N.J.S.A. 52:27D-301, et seq. (the “FHA”), and Plaintiff has filed



exclusionary zoning litigation in the Superior Court of New Jersey for Atlantic County (the
“Superior Court”) against the City and the Planning Board in the matter captioned Plantation

Bay, LLC v. City of Somers Point, and the City of Somers Point Planning Board, Docket No.

ATL- L-7302-06 P.W. (the “Litigation”). The City of Somers Point Planning Board is not a
party to this Setﬂer.nent as Plaintiff subsequently dismissed its action against to the City of
Somers Point Planning Board.

4, The City has a constitutional and statutory obligation to adopt land use regulations
that provide a realistic opportunity for the City’s fair share of the regional need for housing
affordable to those of low and moderate income consistent with the Mount Laurel doctrine and
the FHA.

5. Third parties, including owners of property located adjacent to Plaintiff’s
Property, have contended that none of Plaintiff’s Property may be developed for housing because
a restriction in the Plaintiff’s chain of title restricts the use of the property to a golf course (the
“deed restriction” issue).

6. Plaintiff disputes that the foregoing is the case and is prepared to (a) construct an
inclusionary residential development on approximately 24.58 acres of Plaintiff’s Property
located in proximity to Mays Landing-Somers Point Road, (b) use an additional 5.55 acres for
amenities such as parking and a clubhouse/banquet facility, (c) permanently preserve
approximately 120 acres of Plaintiff’s Property as an 18-hole regulation golf course and golf
practice facility, and (d) defend all claims that may be asserted with respect to the alleged deed
restriction.

7. The City and the Planning Board have determined that it is in the best interests of

the City and its residents to maintain an 18-hole regulation golf course and golf practice facility



on Plaintiff’s Property and to assure the permanent preservation of approximately 120 acres of

Plaintiff's Property for outdoor recreation use.

8. The Parties have engaged in extensive planning discussions and have executed a
Memorandum of Understanding (MOU) with respect to a mutually agreeable inclusionary
development concept for the Plaintiff’s Property.

9. The Parties have reached an understanding with respect to the agreed-upon
development of the Plaintiff’s Property as documented and memorialized herein, which the
Parties intend to jointly subr;ﬁt to the Superior Court for review and approval.

NOW, THEREFORE, in consideration of the mutual covenants, promises and ' ,
agreements contained herein, to which the Parties agree to be legally bound, the Parties agree to
settle the Litigation as follows:

SECTION I
INCORPORATION OF BACKGROUND
1.1 Incorporation. The “Background” set forth hereinabove is incorporated by
reference herein as if set forth at length.
SECTION II
THE LAND USE CONCEPT FOR THE INCLUSIONARY RESIDENTIAL
DEVELOPMENT OF PLAINTIFF’S PROPERTY AND THE PROVISION OF
AFFORDABLE HOUSING OPPORTUNITIES

2.1 The Pgrﬁes’ Intent. The purpose and intent of this Agreement is to (a) enhance
the realistic opportunity for the provision of low and moderate income housing units through
Plaintiff’s construction of affordable rental housing units: for families on Plaintiff’s Property; (b)
develop the Plaintiff’s Property in accordance with the proposed Zoning Amendment, the

proposéd GDP Ordinance, and the proposed Municipal Development Agreement (each of which

is further described herein) in a manner that will satisfy a substantial portion of the City’s Third
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- Round Mount Laurel Obligation; (¢) promote sound local, regional and State land use and utility
planning objectives; (d) secure for the benefit of the City a conservation restriction, pursuant to
N.J.S.A. 13:8B-1 et seq., on approximately 120 acres of Plaintiff’s Property; (e) provide a
mechanism for the long term financial viability of the golf course operation on Plaintiff’s
Property which is an important, valued and long-standing employer and corporate citizen within
Somers Point; and (f) provide the City with a tax ratable structure that will assist in the

stabilization of local taxes.

2.2  The Land Use Plan. The intentions of the Parﬁe; as expressed above are
intended to be implemented by (a) the City’s consideration of the proposed Zoning Amendment
(the “Zoning Amendment”™), which shall be applicable to the City's Recreational Golf Course
(“RGC”) District including Plaintiff’s Property, and the proposed General Development Plan
Ordinance (the “GDP Ordinance™), which are attached hereto and incorporated by reference
herein as Exhibit “A” and “Exhibit B”, respectively; (b) execution of a Municipal Development
Agreement as contemplated by the GDP ordinance; and (¢} the City and the Planning Board
otherwise extending full cooperation to secure all required outside agency governmental permits,
licenses, authorizations and approvals. The terms and conditions of the Municipal Development
Agreement shall not be inconsistent with this Settlement Agreement.

2.3  Implementation of the Land Use Plan. In order to achieve the foregoing
objectives, within forty-five (45) days of the Superior Court’s entry of an Order approving this
Agreement, the City agrees to introduce and consider adoptioen of the proposed Zoning
Ainendment and GDP-Ordinance (Exhibits “A* and “B”), Ifadopted, the propesed Zoning
Amendment and propesed GDP Ordinance, shall be incorperated into the City’s Housing

Element and Fair Share Plan (collectively, the “Compliance Plan”). Regardiess of the timing for
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completion and/or apbroval of the Compliance Plan, following execution of the Municipal
Development Agreement contemplated by the GDP ordinance, Plaintiff shall be permitted to
pursue development approvals for the Project with the Planning Board, which the Planning
Board shall expeditiously process in accordance with Section 4.2 hereof, so long as the proposed
Zoning Amendment and GDP Ordinance (Exhibits “A” and “B”) are adopted, the Municipal
Development Agreement is executed, and, in accordance with Section 5.1 of this Agreement, the

Superior Court has entered an Order approving this Agreement.
If the proposed Zoning Amendment and GDP Ordinance are not timely adopted in

accordance with this Section 2.3, Plaintiff and the City each shall have the unilateral option of
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terminating this Agreement and continuing with the Litigation.
SECTION 11X

INTENDED SCOPE OF DEVELOPMENT OF THE PLAINTIFF’S PROPERTY AND
PLAINTIFE’S AFFORDABLE HOUSING OBLIGATIONS

3.1  The Project. The “Project” shall include the construction of an inclusionary
residential development, the conveyance to the City of a conservation restriction for
approximately 120 acres of Plaintiff’s Property consisting of an 18-hole regulation golf course
and golf practice facility, and the continued operation, maintenance, improvement and/or
redevelopment of a golf course service area including but not limited to a clubhouse with
banquet facilities and parking area. The proposed Zoning Amendment (Exhibit “A”) shall
provide for uses and standards that shall allow for the construction of the inclusionary residential
development, continued operation, maintenance, modification and.improvement of an 18-hole
regulation golf course and golf practice facility, continued -opera-tien, mainienance, modification
and improverent of the clubhouse with banquet facilities, parking area and other golf course

support services in accordance with this Agreement. Plaintiff shall file development applications



that are substantially consistent with the Proposed Ordinance (Exhibit “A”), with the Concel;t
Plan attached hereto as Exhibit “C” (the “Concept Plan”), and the Municipal Development
Agreement. Construction of the Project may be phased in any manner to be determined by
Plaintiff and developed over such period of time as may be determined by Plaintiff, subject only
to the limitations set forth at Section 3.4 of this Agreement relative to the phasing of the
Affordable quts, and at Section 3.2 of this Agreement relative to the duration of zoning.

3.1.1° Inclusionary Residential Development. The Project shall contain an
inclusionary residential development with a maximum of () three hundred (300) market
rate residential units, and (b) seventy-five (75) residential rental units for families made
available to those of low income and moderate income (the “Affordable Units”)(a 20%
set-aside) as hereinafter provided in Section 3.3. The market rate units will be divided
between the area designated as “Housing West” on Exhibit “C” (approximately 16.52
acres located west of US 9), and the area designated as “Housing East” on Exhibi¢ “C”
(approximately 8.06 acres located east of US 9). All of the Affordable Units shall be
located in the area designated as “Housing West” on Exhibit “C”. Plaintiff agrees to
diligently pursue, at its sole cost and expense, all necessary permits and approvals for the
inclusionary residential development.

3.1.2 Golf Course Support and Service Area. The Project will include an
approximately 5.5 acre “Golf Course Support Service Area” as depicted on Exhibit “C”,
which may be used for the clubhouse, banquet facility, restaurant, parking area, and other
facilities-ancillary to a-golf ceurse-based.country club.

3.1.3 Deed Restricted Golf Course. The Project shall contain an 18-hole

regulation golf course and golf practice facility in the area depicted on Exhibit “C” as
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the “Deed Res;ricted Golf Course and Practice Facility”. Plaintiff has agreed to provide a
conservation restriction, pursuant to N.J.S.A, 13:8B-1 et seq. for the approximately 120
acres of Plaintiff’s Property comprising the 18-hole regulation golf course and golf
practice facility. Plaintiff warrants that all mortgage lenders and secured creditors have
consented to this Settlement Agrecment and to the conservation restriction. The
conservation restriction shall be limited to the Deed Restricted Golf Course and Practice
Facility as designated on Exhibit “C” and shall not include the areas designated as
uHousing East” (approximately 8.06 acres), “Housing West” (approximately 16.52 acres) 50‘ l% Ll
or “Golf Course Support Service Area™ (approximately 5.55 acres) as depicted on
Exhibit “C». Plaintiff shall be permitted to use the Deed Restricted Golf Course and
Practice Facility area for management of stormwater from the other areas of the Project.
In the event that Plaintiff fails to adequately maintain stormwater management basins and
utility pipes then the Homeowners Association to be created for the market-rate housing
units shall be permitted access over the golf course to service same. The City has the
right (but not the obligation) to maintain the site improvements for the benefit of the
residential units in the event that they are not properly maintained by Plaintiff or the
Homeowners Association. The City shall have the right to file a lien against the property
for all costs that it incurs in performing these maintenance obligations.

The conservation restriction shall be in the form attached hereto as Exhibit “D”.
If the “deed restriction” issue has been resolved in Plaintiff’s favor by a Court of
competent jurisdiction, Plaintiff shall convey the conservation restriction to the City and
r‘ecoi'd the conservation restriction with Atlantic County within 45 days after ic Planning

Board grants final, non-appealable General Development Plan approval. If the “deed
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restriction” issue has not been so resolved, Plaintiff shall convey the conservation
restriction prior to construction of the first housing unit in the inclusionary development.
Upon conveyance of the conservation restriction, the Plaintiff shall fully
cooperate with the City to compel the New Jersey Council on Affordable Housing
(“COAH™) to remove the 120-acre conservation-restricted golf course parcel from the
City’s Vacant Land Inventory when computing municipal affordable housing adjuétmcnts

pursuant to N.J.S.A. 52:27D-310.1(b).

In addition to conveying a conservation restriction to the City, at the City’s

request Plaintiff shall offer to convey without charge a conservation restriction to all

owners of residential property within 200 feet of the golf course, provided that the
prospective grantees agree to waive any claim that the existing deed restriction prevents
the construction of the inclusionary development contemplated by this Settlement
Agreement. The form and content of such conservation restriction shall be determined in
connection with the Municipal Development Agreement.
3.1.4 Subdivision. Plaintiff shall be entitled, at its option, to subdivide the
Housing East, Housing West, Golf Course Support Service Area, and Deed Restricted
Golf Course and Practice Facility areas into separate lots. Plaintiff shall also be entitled
to subdivide the lands upon which the Affordable Units are to be situated (approximately
2.72 acres in the Housing West area) from the remainder of the Housing West area.
3.1.5 Incorporation and/or Vacation of Qak Lane. The Parties agree that the
realization of'the Project shall require-the-improvement and-use of a paper public street
known as Oak Lane or, altematively, the relocation, improvement and use of Oak Laoe,

or, alternatively, the City’s vacation of Oak Lane (or a portion thereof). The City has
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agreed to permit such a use, relocation, and/or vacation of Qak Lane to allow

development of the Project in the manner depicted on Exhibit “C”.

3.1.6 Vacation of Loveland Avenue. The Parties agree that the realization of
the Project shall require the City’s vacation of a paper public street known as Loveland
Avenue. The City has agreed to permit such vacation of Loveland Avenue to allow
development of the Project in the manner depicted on Exhibit “C?,

3.1.7 Financial Plan for Golf Course. In order to provide long-term fiscal
stability for the golf course operation, Plaintiff shall include in the master deed for the
inclusionary residential development a requirement that the owners of all market rate
residential units shall be members of the golf course/country club.

32 Duration of Zoning Contemplated by the Proposed Zoning Amendment and
Proposed GDP Ordinance - In order to fully implement the purposes of this Agreement and in
accordance with COAH rules and applicable New Jersey case law, absent the written consent of
Plaintiff (which for purposes of this Agreement shall include any successor to any of Plaintiff’s
interests in the Project), the City shall not amend any provision of the proposed Zoning
Amendment or proposed GDP Ordinance for a period of ten (10) years from the date of the
Superior Court’s approval of this Agreement.

3.3  Provision of Afferdable Housing. Plaintiff has agreed to provide for the
production of affordable housing through construction of affordable rental units for families
within the Project. If the parties hereinafter determine and agree that it is in their mutual interest
to instead provide for the production ofaffordable housing, in whele or in part, through () the
provision of such housing elsewhere in the City as may be permitted by COAH rules and/or the

Superior Court, and/or (b) by making a monetary payment to the City to fund an RCA to provide
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affordable housing in the South-Southwest Housing Region or other housing activity that would
assist in the City’s satisfaction of its Mount Laurel Obligation, then the parties shall negotiate a
mutually acceptable amendment to this Agreement, which shall be subject to review by the
Superior Court.
3.3.1 Calculation of Number of Affordable Units to Be Provided by
Plaintiff. In the event that less than three hundred (300) market rate residential units are
approved and constructed on Plaintiff’s Property, Plaintiff agrees that for every four
-market rate residential units approved and constructed on Plaintiff’s Property, Plaintiff
shall provide one Affordable Unit on Plaintiff’s Property (a 20% set-aside). By way of
example, if two hundred ninety-two (292) market rate residential units are approved and
constructed on Plaintiff’s Property, then Plaintiff shall provide seventy-three (73) on-site
Affordable Units.
3.3.2 Financial Incentives - Construction of Affordable Units on Plaintiff’s
Property. Plaintiff shall be freely permitted to apply for and secure available State and
federal subsidies and/or tax credits to defray the cost of construction of the Affordable
Units, for which the City will extend its full and prompt endorsemez'lt and support,
Additionally, the City shall extend a Payment in Lieu of Taxes (the “PILOT™) for the
Affordable Units. The term and duration of the PILOT shall be consistent with the term
and duration of the New Jersey Housing Mortgage Finance Agency (the “HMFA™)
mortgage. This PILOT shall only apply to the Affordable Units, and the rest of the
Project shall be:subject to standard taxation. The form of PILOT Agreement to be
executed with respect to the Affordable Units is attached hereto as Exhibit “E” and shall

be executed by the Parties within the time period established in the Municipal
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Developer’s Agreement. The PILOT shall not take effect until construction of the units
is completed and the units are ready for occupancy.

Notwithstanding the foregoing, Plaintiff acknowledges that the entire Project is
classified as “inclusionary” and, as such, may disqualify the Affordable Units from
securing nine percent (9%) Low Income Housing Tax Credits (“LIHTCs”) and Balanced
Housing/Home Express funds under the New Jersey Department of Community Affairs’
and HMFA’s regulations. Plaintiff agrees that it shall nonetheless construct the seventy-

_five (75) affordable rental units if the foregoing government funding sources are not

forthcoming.

3.3.3 Change in Tax Assessment. There shall be no change in the basis for the
assessment of Plaintiff’s Property until such time as there is an actual change in use of the
respective portion thereof. This shall not preclude reassessment based on the current golf
course, clubhouse, banquet facility and associated uses.

3.4  Compliance with COAH’s Rules. Plaintiff agrees that all Affordable Units shall
comply with COAH’s and HMFA’s rules including, but not limited to those conceming (a)
income qualification, (b) controls on affordability, (¢) deed restrictions, (d) bedroom distribution,
(e) low/moderate income split and range of affordability requirements, (f) phasing, (g)
affirmative marketing and (h) handicap accessibility. However, COAH’s preference for
integration shall not be applicable and, as shown on the Concept Plan, Plaintiff may concentrate

all Affordable Units in one component of the Project. Plaintiff will provide and/or pay for

-income qualification and affirmative marketing-services with-a COAH :approved administrative

agent and shall likewise file all requited monitoring forms with COAH and the Court.

11
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SECTION IV
DEVELOPMENT AND BUILDING APPROVALS
4.1  Site Specific Zoning Measures. The Parties acknowledge the unique and

beneficial development opportunity that is presented with respect to the Plaintiff’s Property and
agree that certain variances and waivers-from the Zoning Amendment, as well as relaxation from
other local and regional land use legislation or regulations may ultimately prove to be required to ..
allow for the intended, site specific development of the Plaintiff’s Property as-set forth in this

Agreement. In order to permit the intended, agreed upon development of the Plaintiff’s

Property, and in accordance with COAH’s cost-generation regulations and the Municipal Land

Use Law, N.JS.4. 40:55D-1 ef seq. (the “MLUL?), the City and the Planning Board shall
cooperate V\Irith the Plaintiff in granting reasonable variances and such other relief as may be
necessary to construct the Project.

42  Subsequent Development Approvals. The Planning Board shall conduct all
reviews of Plaintiff’s applications for general development plan, preliminary and final
subdivision, site plﬁn and/or variance approvals strictly in accordance with the MLUL, COAH’s
rules, the Residential Site Improvement Standards (the “RSIS™), and this Agreement, and
Plaintiff shall be afforded all expedition and cost-reduction rights, entitlements and benefits
accorded to inclusionary developers in COAH’s rules and applicable case law. In this regard, the
Parties specifically agree that the Planning Board will schedule such speciall meetings as may be
necessary to accommodate the “action time periods™ set forth in the MLUL and shall provide
Plaintiff with preferential treatment on regular agenda reviews.

43  Role of the Court’s Special Master in the Development Approval Proecess for

the Project. The Parties may request the Master to assist the Parties during the application

12



process for any approvals and permits relating to development of the Project. The Master’s
involvement may be requested by any of the Parties without the consent of the other. Unless
otherwise agreed by the Parties through their respective attorneys, the cost of the Master shall be
paid by the Party seeking the Master’s assistance to resolve a problem real or perceived.

44  Marc Shuster, P.P., to Serve As Reviewing Planner in the Development
Approval Process for the Project The Parties acknowledge that Marc Shuster, P.P. has served
an integral role in the development of the Zoning Amendment, the proposed Master Plan
Amendment and this Agreement. As such, at the discretion of the City, Marc Shuster shall be
retaine;i as the exclusive reviewing planner for all development applications submitted for the

Project for as long as he chooses to serve in that capacity.

45 Mount Laurel Cost Reduction Entitlements. As is customary with respect to
Mount Laurel projects, COAH’s cost reduction regulations apply to the inclusionary residential

development, including but not limited to:

a. No Planning Board application fees and escrow fees shall be attributable
to the Affordable Units.

b. No fees shall be charged for engineering inspections for the Affordable
Units.

(6 As it is an inclusionary development, the Proj ect shall not be subject to

any development fee ordinance.

4.6 Recreation Facilities and Fees. The Parties acknowledge that on October 26,
2006, the City adopted a recreation ordinance that requires developers:of 21 or more new
dwelling units to pay a fee of $1,800.00 per dwelling unit to offset the cost incurred by the City

to provide adequate recreational facilities to existing and new residents. The Parties further
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acknowledge that on June 23, 2008, in the case of the New Jersey Shore Builder's Association v.

Township of Jackson, the Appellate Division of the Superior Court ruled that municipalities lack

authority to assess such contribution for off-site recreational facilities. The Parties further
acknowledge that the demand generated by the residents of the development for City-supported
recreational facilities may be reduced because purchasers of market-rate housing will have
access to the golf course and associated facilities, and that Plaintiff will expend substantial sums
of money for the redesign and improvement of the golf course. The Parties further acknowledge
that the residents of the affordable units are less likely to have access to the golf course, and thus
it is appropriate to proyide on-site recreational facilities for the residents of the affordable units.
Plaintiff will install reasonable recreational facilities on the site of the affordable units, the
amount and type of which shall be set forth in the Municipal Development Agresment. In the
event that by July 1, 2010 (a) the Municipal Land Use Law has been amended to authorize
municipalities to assess fees for off-site recreational facilities or (b) the recent decision of the
Appellate Division is reversed by the Supreme Court of New Jersey, the Parties agrlce that in
addition to installing on-site recreational facilities for the Affordable Units, Plaintiff shall pay a
recreation fee of Two Hundred Thousand Dollars ($200,000.00), payable as a per unit
contribution at the time a building permit is issued for each market rate unit.
SECTION V

SUPERIOR COURT APPROVAL OF THIS SETTLEMENT AGREEMENT

5.1  Court Approval Of Agreement Required. The Parties acknowledge that
pursuant to applicable Mount Laurel decisional law this Agreement requires Superior Court
approval subsequent to the Superior Court conducting a Fairness Hearing upon adequate notice

to the protected class and the general public. The Parties further acknowledge that those terms of
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the Agreement that provide for affordable housing have been drafted in accordance with the
regulations adopted by COAH on May 6, 2008, published in the New Jersey Register on June 2,
2008, as modified by new and amended regulati_ons proposed by COAH on May 6, 2008,
published in the New Jersey Register on June 16, 2008. Additionally, the City reserves the right _
to maintain that under the Mount Laurel doctrine and the FHA no growth share obligation
should be attributable to the market-rate units in this inclusionary development. Within ten (10)
days of execution of this Agreement by all Parties, the Plaintiff, with the City’s support, shall
pursue the scheduling of a Fairness Hearing with the Superior Court, at which time the

Agreement shall be submitted to the Superior Court for its review and approval. Upon the

scheduling of a Hearing date, Plaintiff shall comply with all notice requirements imposed or
directed by the Superior Court and the cost of providing notice shall be borne by Plaintiff.
Plaintiff shall assume primary responsibility for pursuing the approval of the Superior Court at
the Hearing and defending any Superior Court Order approving this Agreement. The City shall
fully support and endorse approval of this Agreement at the Hearing. If the Superior Court
approves or conditionally approves this Settlement Agreement, then upon the City’s adoption of
the proposed Zoning Amendment and GDP Ordinance Plaintiff shall request the Court to dismiss
the litigation against the City and Planning Board. If the Superior Court has not approved or
conditionally approved this Settlement Agreement within one hundred twenty (1 20) days of the
date on which all Parties have been supplied with a corplete copy of this Agreement (including
all Exhibits), the Parties each shall have the unilateral option of terminating this Agreement and
continuing with the Litigation.

52  Defense of Agreement. The Parties shall fully cooperate with each other to

secure Superior Court approval of this Agreement and to defend said approval against all
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challenges and/or appeals pursued by third parties. The City shall promptly notify Plaintiff of all
challenges and appeals.

53  Payment of Costs. Plaintiff will be responsible for defending any claims that
Plaintiff’s Property is deed restricted so as to preclude residential development, including the
expense of filing a declaratory judgment action, if necessary. Plaintiff will be responsible for the
expenses of the éouﬁ’s Master attributable to her review of the so-called “deed restriction”

issue. Plaintiff will defend and indemnify the City with regard to any third party litigation

attributable to the “deed restriction” issue provided that (a) the City does not take a position in

such litigation inconsistent with PlaintifP's position on the “deed restriction” issue and (2) the

. Clty duects its legal counsel to cooperate with Plaintiff in defending any such litigation in order

e T

to avoid unnecessary duplication of efforts and associated costs . The'City shall have the sole

T
discretion to select its legal counmmxff at the prevailing rates paid
by the City to its legal counsel within 30 days upon presentation of detailed legal invoices. In
the event that for any reason Plaintiff does not convey to the City a conservation restriction for
the area depicted on Exhibit “D” as the “Deed Restricted Golf Course and Practice Facility” as
provided in Se;ction 3.1.3, above, the City maintains the right to assert, at its sole cost and

_,ﬂ—'—'_'___' S —— e e e

expense, that the exlstmg deed restriction is enforceable. In addition, pursuant to the MOU dated

—
—

e

December 28, 2007, Plaintiff agrees that the professional fees incurred by the City in revising the
zoning amendment (Exhibit “A”) and the GDP Ordinance (“B*), and in drafting or revising this
Settlement Agreement, shall be deemed expenses incurred pursuant to a request for rezoning and
thus subject to and:governed by Ordinance No. 21 of 2007, which.imposes applieation fees-and
escrow fees on such requests for rezoning. Plaintiff shall reimburse the City for these expenses,

as well as the cost of providing notice set forth in Section 5.1. To secure payment of these
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expenses, Plaintiff agrees to an initial escrow fund of $15,000.00 and to bring the balance back
up to $15,000.00 within seven (7) days after receiving notice that the fund has been reduced to
$5,000.00. Except as provided above, each Party shall be responsible for its own costs and
expenses in securing Superior Court approval and defending any Superior Court Order approving
this Agreement, provided, however, that Plaintiff shall assume primary responsibility for
pursuing approval of the Superior Court at the Hearing and defending any Superior Court Order
approving this Agreement as set forth in Section 5.1.

54  Compliance Plan. Plaintiff shall interact and cooperate with the City and the
Superior Court subsequent to the Superior Court’s approval of this Agreement with respect to the
City’s efforts to prepare and secure Superior Court approval of its Compliance Plan in a
continuing effort to vindicate the rights of the protected class. However, Plaintiff’s foregoing
cooperation shall not require Plaintiff to delay pursuing the receipt of development approvals
and/or construction of any portion of the Project in accordance with this Agreement.

SECTION VI

DEFAULT
6.1  Violation and Default. In the event that any Party shall fail to perform any
undertaking required to be performed by it pursuant to the terms of this Agreement, unless the
Party (or Parties) for whose benefit such obligation was intended waive such obligation in
writing, such failure to perform shall constitute an event of default under this Agreement. Upon
any such event of default, the non-defaulting Party shall have available any and all rights and
remedies-that may be-provided-in-law or in-equity including, but net limited-to, the right of

specific performance and/or the tight to prosecute a motion in aid of litigant’s rights.
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SECTION VI
NOTICES

71  Third-Party Actions. The Parties and their respective counsel agree to
immediately provide each other with notice of any lawsuits, actions, governmental proceedings
or administrative proceedings, threatened or pending, which could have a material adverse
impact on the Project.

72 Notice by and Among the Parties. All notices required under this Agreement
shall be in writing and shall be given by facsimile or by certified mail, return receipt requested,
or by FedEx, UPS or a similarly recognized receipted overnight delivery service. All notices
shall be deemed received upon the date of delivery which is set forth in the mailing certifications
or receipts used, and all times for performance based upon such notices shall be from the date set
forth in such proof of delivery. The persons and entities to receive notice shall be as follows or
to any successor designated by the respective recipient:

To Plaintiff: Mark Benevento
Plantation Bay, LLC
c/o Greate Bay Country Club
901 Mays Landing Road
Somers Point, NJ 08224
Fax: 609-927-9766
Paul H. Schneider, Esq.
Craig M. Gianetti, Esq.
Giordano, Halleran & Ciesla, P.C.
125 Half Mile Road
Red Bank, NJ 07701
Fax: 732-224-6599

To the City:

Cletk, the City of Somers Point
1 West New Jersey Avenue
Somers Point, NJ 08244
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Damon Tyner, Esquire

Parker McCay, P.A. Bayport One
8025 Black Horse Pike Suite 325
West Atlantic City, NJ 08232-2965
Telecopier: (609) 347-8050

Ronald C. Morgan, Esquire
Douglas McCollister, Esquire
Parker McCay, P.A.

Three Greentree Centre

7001 Lincoln Drive West
P.0. Box 974
Marlton, NJ 08053-0974
Telecopier: (856) 552-1427

To the Court’s Master: Mary Beth Lonergan, P.P.
. Clarke, Caton & Hintz i
| 400 Sullivan Way

" Trenton, NJ 08628
Telecopier: (609) 883-4044

SECTION VIII

MISCELLANEOUS

8.1  Captions. Captions and titles to this Agreement are inserted for the purposes of
convenience and reference only, and are in no way to be construed as limiting or modifying the
scope and intent of the various purposes and substantive provisions of this Agreement.

82  Cooperation. The Parties expressly agree to cooperate with each other in order
to effectuate and carry out the purposes of this Agreement as well as the Mount Laurel Doctrine,
the FHA, and COAH’s rules that are in effect as of the date of this Agreement.

5.3 Waiver, Each of the Parties waives all rights to challenge the validity and .
enforceability of this Agreement. Failure to enforce provisions or obligations in this Agreement |
by any Party shall not be construed as a waivér of these provisions and obligations.

8.4  Entire Agreement. This Agreement, including its prefatory statements,

background recitals and exhibits, constitutes the entire Agreement between the Parties with
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respect to the resolution of the Litigation and the related subject matters hereof. No
representative, agent or employee of any Party has been authorized to make any representations
and/or promises that are not contained herein or to otherwise modify, amend, vary or alter the
terms hereof except as stated herein. No modifications, amendments, variations or alternations
shall be binding unless reduced to writing and signed by the Parties.

8.5  Validity. In the event that any provision of this Agreement shall be held to be
invalid, unenforceable or void, the Parties shall, within thirty (30) days of such determination,
attempt to restructure this Agreement consistent with its underlying intent. If the Parties fail to
agree to such a restructuring, any Party may seek Superior Court review and a ruling to

restructure the Agreement in a legally acceptable manner reflecting the underlying intent of the

Parties as expressed herein.

8.6  Preparation. The Parties acknowledge that the Parties’ attorneys have jointly
prepared this Agreement as a means of settling the Litigation. Therefore, this Agrcement shall

be construed on a parity among the Parties and any presumption for resolving ambiguities

against the drafter shall not apply.

8.7 Construction. This Agreement shall be construed, governed and enforced in
accordance with the laws of the State of New Jersey and the rules and regulations of COAH.
Turisdiction with respect to any litigation related to this Agreement by way of enforcement or
post judgment relief shall exclusively be in the Superior Court of New Jersey for Atlantic
County. Service of any complaint, motion or judgment enforcement proceedings may be
affected consistent with the terms hereof for the delivery of notices. The Parties hereby consent

to service of process in such manner and waive any other service of process. Process may be

£

20

it

L s R 2 e



affected by written notice pursuant to the terms hereof for notices. The Parties expressly waive a
trial by jury in any such litigation or proceedings.

8.8  Parties Bound and Assignment. The Agreement shall inure to the benefit of and
be binding upon the Parties hereto and their respective successors and assigns. Plaintiff shall
expressly be permitted to sell, convey and/or assign its rights to develop one or more phases or
sections of the Project to other developers and/or users who shall be entitled to rely upon and
enforce this Agreement as to the remaining Parties. Advanced written permission to sell and
assign is not intended and shall not be required.

8.9  Holiday and Weekends — Time for Performance. Should any date on or
before which the performance of any act is required under the terms of the Agreement fall ona

Saturday, Sunday, legal holiday and/or generally recognized religious holiday in the State of

New Jersey (such as Christmas, Good Friday, etc.), the date for performance shall be extended to _

and shall occur on the next succeeding business day. All references to “days” shall be deemed to
refer to calendar days unless the context clearly and upequivocally requires otherwise. Except as
otherwise set forth herein, any act to be performed on or before a certain day shall be deemed to
be required to be performed on or before 5:00 p.m. on the day set forth and, if performed aftex
5:00 p.m., shall be deemed not to have been performed on said date.

8.10 Couﬂterp'art Signature. This Agreement may be executed simultaneously. or in
one or more counterparts, each of which, when so executed and delivered, shall constitute an
original; fully enforceable counterpart for all purposes. Facsimile counterparts shali be accepted
and-enforceable. Immediately following the delivery of a facsimile counterpart, the sending Party

shall deliver a counterpart with the original execution page.
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IN WITNESS WHEREOQF, the Parties hereto have hereunto set their hands and seals the

day and year appearing below their names.

Attest:

e SN O P

Print Name: gL Huck

Attest:

[] 21l QKQ‘W/
Print Name: QWJ//Z—)@/ZZSS—/

Plantation Bay, LLC

By:

s Managing Member

Print Name: (™A RESSETN P

Date: *]-28% , 2008

CITY OF SOMERS POINT,
A Municipal Corporation of the State of New J ersey

i .

Print Name: tfq we )3

Date: /7 ,/ 7 , 2008
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ACKNOWLEDGMENT

STATE OF NEW JERSEY )
) SS:
COUNTY OF ATLANTIC )

 certify thaton ‘] !d 91 ,2008, _MARK HENEV E&/TY)  personally came

before me and stated to my satisfaction that he:

(a) Signed, sealed and delivered the attached document as the Managing Member of

Plantation Bay, LLC, that are collectively designated as Plaintiff in this document;

(b)  was authorized to and did execute this instrument as the Managing Member of the

Plaintiff named in this document; and

(c)  executed this instrument as the act of the Plaintiff named in this document.

/C;P,ﬂ/uz@uzﬁaz

OTARY PUBLIC
RENEEA. BUCK
ROTARY-PUBLIC OF NEW JERSEY
Wy COMMISSION EXPIRES OCT. 8, 2008
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ACKNOWLEDGMENT

STATE OF NEW JERSEY )
) SS:

COUNTY OF AHandic )
I certify that on ¢ P;‘[ [\ , 2008 Fritine s X [ D%ﬂliﬂ__ personally came

before me and stated to my satisfaction that he:

(@) This person signed, sealed and delivered the attached documents as

Cour\u.lcP(_@ld pact—_ of the City of Somers Point, a bo
New Jersey, named in this document;

(b) was authorized to and did execute this document as thef 'suncd ) Resdan 1; the

entlty named in this document and

dy corporate and politic of the State of

(©) executed this instrument as the act of the entity named in this document.

A anaw

N@TARY PUB LIC

\ me"ﬁﬂumd "
ummmucmew:ense |
' ATU

G COUNTY
o EXpis: Jan. 21,2010

e
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EXHIBITS

A - Proposed Zoning Amendment
B — Proposed GDP Ordinance

C - Concept Plan

D - Proposed Conservation Easement and Restrictive Covenants
E - PILOT Agreement for Affordable Units

= ODMAWPCD OCS\GHCDOCS\64885 M
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City of Somers Point
Resolution

No. 142 0f 2008

RESOLUTION AUTHORI
LAUREL LITIGATION

OF MOUNT

WHEREAS, the City of Somers Point

(Board) were defen

dants in pending Mount Laurel proceedings in the

omers Point and the City of Somers Point Planning Board,

ZING SETTLEMENT

(City) and the Somers Point Planning Board
Superior Coutt encaptioned

plantation Bay, LLC, v. City of S A

_7302-06 B.W.; and
8, 2007,

Docket No. ATL-
WHEREAS, on December 2

Understanding (MOU) tha

WHEREAS, the negotiations ©

Setilement Agreement, a8 authorized by Res

WHEREA
litigation
NOW, THEREF

Point that the City approves the form and

hereto which has beent revised to

litigation and authorizes

the Superior Court for review and approv

_ Agrecment,

1 Carol L. Degrassi, City Clerk of the Ci

foregoing Resolution is 2

eld on the 28" day of August 2008.

In Witness Whereo £,

t committed both parties-t

etween the City and plainti

S, the Somers Point Plannin

ORE, BE IT RESOLVE

content of the Settlement A
reflect the release of the S

its execution by the Coun

ty of Somers Point, New

true copy- duly adopted by

1 have hereunte set my ha

City executed 2 Memorandum of

platatiff and the
o attempt 0 setile the pending litigation; and

ff have resulted in 2 draft

olution No. 7 of 2008; and

g Board was subsequently released from the

D by the City Council of the City of Somets

greement that is attached

omers Point Planning Board from the

cil President and City Clerk for submission to

al upon execution by the remaining parties t0 this

Jecsey, hereby certify that the

the City Council of said City at 2 Regular meeting

t, 2008.

{his 28" day of Augls

nd and seal of my Office

I
i

Carol L. Degr si,

<

ZMC, City Clerk

i
i
E]
|




EXHIBIT A

City of Somers: Point
County of Atlantic, State of New Jersey
Ordinance -07

AN ORDINANCE OF THE CITY OF SOMERS POINT,
COUNTY OF ATLANTIC, SUPPLEMENTING AND AMENDING CHAPTER 114 OF THE
DEVELOPMENT REGULATIONS OF THE CITY OF SOMERS POINT, TO ADD A NEW
ARTILCE ENTITLED “RECREATIONAL PLANNED UNIT DEVELOPMENT OPTION (RPUD)”

BE IT ORDAINED, by the Mayor and Council of the City of Somers Point, County of Atlantic
and State of New Jersey, as follows:

WHEREAS, Mayor and Council of the City of Somers Point having reviewed and considered
this amendment to Chapter 114 of the Development Regulations of the City of Somers Point
and having found that itis in the best interests of the residents and future residents of the City of
Somers Point that said amendment be adopted.

BE IT ORDAINED by the Mayor and Council of the City of Somers Point that Chapter 114 of the
Development Regulations of the City of Semers Point, entitled “Development Regulations,” is
the same and is hereby amended, as follows:

Section 1: Add Article XIllA: Recreational Planned Unit Development Option (RPUD)

Development in the Recreational Planned Unit Development (“RPUD™) shall be
permitted consistent with the regulations and guidelines that follow and consistent with all other
applicable rules, regulations and laws.

A Purpese. The purpose of the RPUD Recreational Planned Unit Development Oplion is to
provide the opportunity for planned residential neighbarhoods that include a variety of housing
types as sel forth below. The objectives of the RPUD regulations and standards are to
encourage innovative development to achieve a variety of building types, layout and siting under
a comprehensive plan of development. The RPUD encourages comprehensive planning for
large tracts of land within the context of the City and the Region, to previde a planned residential
community fo be uniquely integrated with recreational opportunities, but provides standards o
ensure integrated building design, quality architecture, efficient circulation, protection of natural
resources and an attractive pedestrian environment. Such design standards will have a
beneficial effect upon the health, safety, general welfare and morals of the City and neighboring
communities consistent with smart growth and sustainable development concepts and

principles.
B. Conditions for application of Recreational Planned Unit Development Option.

1. The RPUD standards may be applied to contiguous tracts of land, contiguous parcels
shall include those land areas which directly abut or are separated by a general access
roadway or other right-of-way, one hundred forty acres or more; Of any number of
assembied contiguous parcels tofaling one hundred forty acres or more, under common




ownership or under contract by a single developer within the City of Somers Point
Recreational Golf Course District (RGC).

. The parcel or parcels proposed for development under the RPUD standards must have

a minimum of 100 feet of frontage on a municipal, state or county roadway.

. Any parcel proposed for development under the RPUD standards, which also falls wholly

or partially within the Historic District or which includes a Historic Landmark within its
boundaries, must submit the proposal to the Historic District Commission for review and

recommendation.

A general development plan including a phasing plan and proposed schedule shall be
submitted in accordance with the requirements of NJSA 40:55D-45.1et seq. and
and Sections and of the Land Development Ordinances of the City of

Somers Point.

Of the entire tract a minimum of 120 acres must be dedicated and deed restricted as an
eighteen hole golf course.

Permitted Uses
Golf Course and associated support uses

Banquet Facilities including restaurants
Permitied Residential Uses.

‘ a, Single-family and duplex attached dwelling units (townhouses and flats)

b. Multi-family dwelling units

Accessory Uses.

Only those accessory uses and structures customarily incidental to the principal uses
are permitted subject to the standards set forth in this section.

Off-street parking

Trash and recyclables enclosures

Stormwafter management facilities, basins and ponds

Public utilities infrastructure

Signs

Loading areas

Garages

Porches and deeks

On-site recreational facilities for residents in residential areas

Recreational faciliies and clubheuses associated with a golf course residential
development including restaurant uses and pro- shop, banguet hall and other
such associated uses, 10 be located on the non-residential portion of the

property.

sENOOHONS

e

Densities.

1. Gross Density: Maximum 2.5 units per acre (equivalent to the total number of
dwelling units divided by the gross tract area) :
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2. Net Density: Maximum 16 units per acl
property (equivalent 1o the total

number of dwelling un

F Bulk, Area and Parking Regulations

]

[
Minimum Front Yard

Sethack (feel

Side Yard Setback

( feet)
Rear Yard Setback

(feet)

Maximum Tract
coverage

Maximum  Building
Height (feet)*

________.._.-.'—-——-———'_
Maximum Building

Recreational Planned

Standards

10 feet

20 feset

10 feet to deck
atio

75%

perimeter**
45 feet - other
200 feet

Length

Parking set back
Parking

Requirements

s ————
Building set back
To interior road

e
Between buildings

n/a

Improvement
Standards
12 min. from non

of paving

face to edge
avin

36.t. rear to rear

25 ft. side to side

] 30 ft. side to rear

RPN = =P s
Unit Development Option (RPUD)

Residential Use Golf Course Use

i ————
20 feet to public RIW 50’
Min. 12 feet to porch

I ——————
35 feet - golf course 45 feet

]

In accordance with | To pe determined by
N.J. Residential Site Planning Board

garage face to edge

25 min. from garage

e

e

il — e e ———

or

80%

200 feet

]
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N/A

of

D e e e

N/A

re-on the non-golf course designated
its divided by the non-g olf course

designated property), for a maximum of 360 market rate and affordable housing units.

* Height to top of fiat roof or mid-point of slope ol pitched roof.

“ Any building located clesest to the line sepatatiﬁg-—ar-fesidentiai tract from golf course Uses.

G. General Requirements.

1. In accordance with N

and conclusions:

J.S.A. 40:55D-45, the planning board must find the following facts

R



2 Common Open Space: For each residential tract

a. Departures by the proposed development from zoning regulations otherwise applicable

to the subject property conform to the standards set forth for the RPUD.

b. That proposals for maintenance and conservation of the common -
reliable, and the armount, location and purpose of the common open space a

. That provision through the physical design of the proposed development for public
services, control over vehicular and pedestrian traffic, and the amenities of light and air,

recreation and visual enjoyment are adequate.
d. That the proposed planned development will not have an unreasonably adverse impact

upon the area in which it is proposed to be established.
. Inthe case of a proposed development which contemplates construction over a period of
years, that the terms and conditions ‘ntended to protect the interests of the public and of

the residents, occupants and owners Of the proposed development 1N the total

completion of the development are adequate.

consistent with the requirements of this section 18 proposed

Where a planned development
ards, setback requirements and design

on multiple contiguous tax lots; the bulk stand
standards set forth in this section may be applied to a tract as delineated in the
development plan provided that all lots will be either consolidated or subdivided as part of
the proposal, that all lots are part of a comprehensive development plan, and provided that
a use and phasing plan is submitted that delineates the project area houndaries. If 1ots
within the planned development are separated by a public street, they must share a

minimum of 100 feet of paralle! street frontage.

Design Standards and Submission Requirements. The submission requirements and
design standards set forth in this subsection shall be in addition to the prevailing

requirements set forth within the City's Zoning Ordinance and shall apply to all development

and redevelopment projects in the Recreational Goalf Course District (RGC).

Site Orientation and Design.

a. Spatial relationships between buildings, public and semi-public spaces. and other

‘aned to relate to oné another, both functionally and visually.
Features such as courtyards, greens, pedestrian and bicycle pathways which encourage
pedestrian activity and incidental social interaction among users shall be incorporated into

the site design. The site should be designed 10 reinforce street frontages, and main

entryways should be emphasized 10 creale a sense of identity with special landscape

features, and appropriately scaled signage and architectural accents.

b. Buildings shall define the streelscape through the use of detail, building articutation and

massing. The streetseape shall be generally continued across side yard sethack areas
petween buitdings by using |andscaping. The streetscape shall also be reinforced by
shade trees apnd may be further reinforeed by walls, street lamps and other street

furnituce.

¢c. To the extent possible, new streets shall connect with existing streets and with each

other. Pedestrian connections should be established,

, a minimum of 25% of the gross area

<hall be pervious. The open areas shall be accessible to the residents of the respeclive

residential tract.
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A comprehensive storm water management plan shall be developed in accordance with
prevailing State, County and Local requirements. Storm water quality basins should be
designed . as integrated landscape fealures whenever possible. Stormwalter
management basins and other stormwater management facilities serving the residential
development may be located on the deed restricted golf course area.

Landscaping: A comprehensive fandscape plan shall be prepared by a licensed
professional landscape architect that provides for shade, buffering to adjacent uses,
planting beds within parking areas, foundation plantings adjacent to buildings,
preservation of existing healthy vegetation where possible, and other landscaping
elements designed to compliment and enhance the overall site and building design.

a. At main entryways massed landscaping, architectural features and
appropriate signage shall be utilized to create visual focal points and to add
to the creation of a sense of place.

b. Shade trees shall be installed along road frontages and internal access drives
at intervals satisfactory to the Board

c. There shall be a landscape island at least 9 feet in width at the terminus of
each parking row, and landscaped islands shall be placed at intervals
throughout the parking area for every 20 linear spaces.

d. Each parking lot island must contain at least one shade tree along with
shrubs and ground cover. Where trees are not possible due to the presence
of a light post or underground utilities, shrubs shall be installed.

e. Planted berms or solid fencing shall be utilized to enhance buffers between
incompatible uses and to shield loading and service activities in the non-
residential portions of any development. If needed a wall designed to match
the architecture may be erected to screen loading areas.

Lighting.

a. Streetlights and lighting along pedestrian pathways shall be pedestrian
scaled, contextually appropriate fixtures.

b. Stieets and open space shall be provided with adequate lighting, while
minimizing adverse impacts, such as glare and overhead sky glow, on
adjacent properties. House side shields shall be provided where abutting a
residential use.

c. Along all pedestrian paths, along drive aisles and within courtyards,
decorative lampposts shall be provided at regular intervals but not greater
than 100 feet on center.

d. Lighting on residential streets' should-be located at the street intersections.
Lighting standards shall be consistent throughout the development. If
individual lampposts equipped with photo sensors are provided at each
driveway, the need for street lights between intersections may be eliminated.

e. Residential porch patio, or balcony lighting and yard post lighting is
encouraged to augment street lighting design and to creale a sense of safety
and community.
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f. Light fixtures attached to the exterior of a building shall be architecturally
compatible with the style, materials, colors, and details of the building and
shall comply with the local building codes. The type of light source used on
the exterior of buildings, signs, parking areas, pedestrian walkways, and
other areas of a site, and the light quality produced, shall we the same or
compatible to adjacent site lighting fixtures. If facades are lit from the exterior,
lights should be concealed through shielding or recessed behind architectural
features. Lighting of roof forms such as copulas or other special roof forms is
permitted. The use of low-pressure sodium, fiuorescent, or mercury vapor
lighting, either attached to buildings or to light the exterior of buildings, shall
be prohibited. Mounting brackets and associated hardware should be
inconspicuous.

6. Architectural ptans consisting of floor plans and elevations of areas visible to the
general public and site design plans including all public and semi-public space should be
submitted. The features, scale and details of the buildings and streetscape shall
demonstrate a comprehensive design approach.

a. Architectural standards for residential development. All development shall have
a coherent architectural style, vocabulary and color scheme.

i. The following materials shall be permitted for facades:

Wood natural and synthetic, cement board or vinyl siding and shingles
Simulated clapboard.

Brick.

Indigenous stone and Cultured Stone.

Cast Stone.

Architectural CMU.

Synthetic Stucco (EIFS).

Stucco.

ii. Front facades of fifty percent of the townhouses shall be partially faced masonry
material, i.e. brick, stone or stucco on primary elevations, a minimum of 4 feet above grade
which face front and side streets and pedestrian mews. Architeetural variation must be provided

as to distinguish the units from one anether. Elevations out of primary public view can be made

of other materials. Prejecting windews may also be made of materials otiver than masenry.
Portions of-side elevations away from the public view need not include masonry material.
Where the end of a building faces the street, the side elevation shall receive a treatment similar
to the front elevation and shall respond to the-street.

iii. No mere than three (3) consecutive townhouses attached-to one
anoethermay:-have the same:building setback. Offsets must be-atleastthree (3) feet.

7. Design standards for signs.

a. Each use shall be permitted one fagade/wall sign not to exceed 10%
of the principal front wall area and not to exceed 30 square feet. In
the case of a freestanding building two fagadefwall signs will be
permitted on different facades.
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b. Signs affixed to the exterior of a building shall be architecturally
compatible with the style, composition, materials, colors, and details
of the building, as well as with other signs used on the building or its
vicinity. The use of coordinated awnings and decorative light fixtures
are encouraged.

c. Signs shall fit within the existing facade features, shall be confined to
signable areas, and shall not interfere with door and window
openings, conceal architectural details or obscure the composition of
the facade where they are located.

d. Sign colors should be compatible with the colors of the building
facade. A dull or matte finish is recommended for reduction of glare
and enhancement of legibility.

e. Signs shall be either spotlight or backiit with a diffused light source.
Light shall not significantly spill over to other portions of the building or
site. Backlighting shall illuminate the letters, characters, or graphics
on the sign, but not its background. Warm fluorescent bulbs may be
used to illuminate the interior of display windows. Neon signs or
flashing lights are not permitted.

f. Signs shall be mounted so that the method of installation is
concealed. Signs applied to masonry surfaces should be mechanically
fastened to mortar joints only and not directly into brick or stone.
Drilling to provide electrical service should also follow the same rule.

g. Each residential development may have a monument identification
sign located at the entryways, a maximum of 20 square feet and set
back a minimum of 10 feet from the right-of-way line.

h. One directional sign not to exceed 20 square feet to direct visitors to
the various commercial and community destinations is permitted.
Such sign may not interfere with traffic circulation and shall not be
designed to adveriise.

Streets, alleys and sidewalks

. Cross sections of proposed streets shall be submitted depicting the range of street

widths, patterns and styles that will make up the framework of streets. Streets, alleys
and sidewalks are important public spaces and should be complimented with pedestrian
plazas and other elements to enhance the pedestrian experience.

. Sidewalks a minimum of four (4)-feet-wide must be-installed: along. all-public:streets and

in accordance with RSIS Standards-within residential development. Sidewalks in front
of commereial uses: shali-be a minimum of ten (10) feet wide and twelve (12) feet if
outdoor cafes are contemplated.

. Sidewalks and pedestrian access ways shall be designed to protect the pedestrian from

vehicular traffic and fo facilitate and encourage movement among the various uses
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Affordable Housing: Affordable housing credits under NJAC 5:94-1et seq. to be
negotiated for all housing. units and to be provided through onsite construction or other
means acceptable to the City of Somers Point.
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City of Somers Point
Ordinance Amendment
General Development Plan Ordinance

EXHIBIT B

ORDINANCE NO. 23 OF 2007

Chapter 114 Article 1 DEVELOPMENT REGULATIONS, section 114-9 shall be
amended to add the definition that follows:

GENERAL DEVELOPMENT PLAN - A plan showing general land use, 1
circulation, open space, utilities, storm water management, environmental factors,
community facilities, type and deusity of housing, floor area for nonresidential
development, and phasing for parcels in excess of 100 acres, which is proposed to be
constructed as a planned development. The term of the effect of a General
Development Plan approval shall be determined by the Planning Board, and shall not

exceed 20 years.

b R AT b 8l i

Chapter 114 Article XXIII SUBDIVISION OF LAND shall be amended to add Section
114-171.1 General Development Plan as follows:

ARTICILE XXIII, Section 114-171.1
General Development Plan Submission Procedures

A. Purpose and Applicability

1. The purpose of this section is to permit and encourage the submission of
conceptual general development plans that present a comprehensive plan for a
proposed Recreational Planned Unit Developments (RPUD) in the Recreational |
Golf Course (RGC) District. The general development plan is intended to prompt :
an mtegratcd approach to site planning that relates to the existing development
patterns in the City within the RGC District.

2. A developer of a parcel or parcels of land totaling more than 100 acres in size in
the RGC District for which the developer is seeking approval of a RPUD must
submit a general development plan to the planning board prior to the submission
of preliminary subdivision or site plans to the planning board.

3. The general development plan-shall set forth the proposed and permitted-number
of dwelling units and-the residential density, and:the amount of nonresidential _
floor space for the proposed development in its entirety according to a schedule i
which sets forth the timing of the various sections of the development, and the ;
area to be permanently deed-restricted for golf course and recreational use.



City of Somers Point
Ordinance Amendment
General Development Plan Ordinance

I. That departures by the proposed development from zoning regulations
otherwise applicable to the subject property conform to the zoning ordinance
standards that may be specific to a planned development.

2. That proposals for maintenance and conservation of the common open space
are reliable, and that the amount, location and purpose of the common open
space are adequate.

3. That provisions through the physical design of the proposed development for ,_
public services, control over vehicular and pedestrian traffic, and the ,
amenities of light and air, recreation and visual enjoyment are adequate. 3

4. That the proposed planned development will not have an unreasonably
adverse impact upon the area in which it is proposed to be established.

5. In the case of a proposed development which contemplates construction over
a period of years, the terms and conditions intended to protect the interests of
the public and of the residents, occupants and owners of the propesed
development in the total completion of the development are adequate.

6. That the proposal is responsive to the natural features of the site and is
designed in 2 manner that preserves valuable site characteristics identified in
the environmental inventory.

7. That the proposal advances the principles of smart growth by providing
opportunities for vehicular and pedestrian interconnectivity where feasible, by
encouraging the efficient use of land, and by safeguarding the character of
existing stable neighborhoods.

D. Approval Process and Duration

1. The planning board shall grant or deny general development plan approval
within 95 days afier submission of a complete application to the
administrative officer.

2. The term of the effect of the general development plan approval shall be
determined:by- the planning beard-using the guidelines set- forth:below, except
that:the term ofithe-approval shall not exeeed twenty (20) years fromthe day
upon which the developer reeeives final approval of the first section of the
planned-development. In making its determination regarding the duration of
the approval of the development plan, the planning board shall consider the
following:

a. the number of dwelling units or amount of nonresidential floor area to be
constructed
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Prepared by:

EXHIBIT D

Paul H. Schneider, Esq. )
Giordano, Halleran & Ciesla, P.C. 4

GRANT OF CONSERVATION RESTRICTION/EASEMENT

This Grant of Conservation Restriction/Easement is made this day of
, 2008, by PLANTATION BAY, LLC, a New Jersey limited liability company,

having an address of 901 Mays Landing Road, Somers Point, New Jersey 08224 (hereinafter ;

referred to as the “Grantor”) in favor of the CITY OF SOMERS POINT, a municipal

corporation of the State of New Jersey, having an address of City Hall, 1 West New Jersey

RIVES (L T TP

Avenue, Somers Point, New Jersey 08224 its successors, or assigns (hereinafter referred to as
“‘Grantee”) '
WITNESSETH

WHEREAS, the Grantor is the owner of certain property located along Mays Landing
Road in the City of Somers Point, Atlantic County, New Jersey, designated as Lots 1921 and
1944 in Block 3; Lots 1943 and 1946 in Block 1; Lot 1941 in Block 2; and Lot 1941.01 in Block
5.01 .on the official Tax Map of the City of Somers Point (hereinafter “the Property”); and

WHEREAS, approximately 120 acres of the Property have long been used for outdoor
recreation purposes, specifically an 18-hole regulation golf course and golf practice facility; and

MIEAS, Grantor has obtained development approvals to construct an inclusionary
residential development on approximately 24.58 acres of the Property, and plans to continue
uéing» approximately 5.55 acres-of the Property for golf course support services including but not
necessarily limited to a clubhouse/banquet facility and parking area; and

WHEREAS, preserving land for outdoor recreation use plays a significant role in the

maintenance of the quality of life for the citizens of Somers Point; and
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WHEREAS, Grantor desires to permanently preserve approximately 120 acres of the
Property for outdoor recreation use, specifically an 18-hole regulation golf course and golf
practice facility, and to prohibit any other use as further specified herein (“Restricted Property™).
The Restricted Property is depicted on the concept plan attached hereto as Schedule A as “Deed
Restricted Golf Course and Practice Facility”, and a legal description of the Restricted Property
is attached as Schedale B; and

WHEREAS, Grantor is not restricting the use of the remaining approximately 30 acres
of the Property (“Unrestricted Propertjf’); and

WHERFEAS, the Grantee is authorized by the New Jersey Conservation Restriction and
Historic Preservation Restriction Act, N.J.S.A. 13:8B-1 et seq., to acquire and enforce
conservation restrictions; and

WHEREAS, Grantor desires to grant to Grantee the right to enforce the terms of this
Conservation Restriction/Easement; and

WHEREAS, Grantor desires to reserve access through the Restricted Property for
construction, reconstruction, repair and maintenance of the inclusionafy residential development
and the golf course support and service facilities including but not limited to the
clubhouse/banquet facility and golf course parking area on the Unrestricted Property; and

WHEREAS, Grantor desires and intends that the Restricted Property shall be maintained
and preserved in perpetuity as an 18-hole regulation golf course and- golf practice facility or other
outdoor recreation use, and that the Restricted Property shall be used, occupied, conveyed and

transferred subject to, and benefited by, the covenants hereinafter set forth; and

s
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WHEREAS, the Grantor, having the authority to do so, intends to enter into this
Conservation Restriction/Easement in order to grant to the Grantee a conservation
restriction/easement on the Property as set forth herein.

NOW, THEREFORE, in consideration of the facts recited above and mutual covenants,
terms, conditions and restrictions contained herein, the receipt and sufficiency of which is hereby
acknowledged, the Grantor, for itself, its agents, representatives, assigns, and successors, hereby

voluntarily covenants and agrees with the City of Somers Point, that the Restricted Property 1s

hereby made and declared to be subject, in perpetuity, to the following conveyances, easements,
covenants and restrictions in favor of the Grantee: ]
I. . Grantor hereby conveys, transfers, assigns and grants to the Grantee a :
conservation restriction/easement with respect to that portion of the Property designated as the
“Deed Restricted Golf Course and Practice Facility” as shown on Schedule A and as described
in Schedule B.
2. The Restricted Property shall be used, preserved, developed and maintained in
perpetuity for outdoor recreation use, specifically an 18-hole regulation golf course and golf
practice facility or other outdoor recreation purposes.
3. The Restricted Property is hereby restricted in perpetuity against any development
or use whatsoever, other than development and use as an 18-hole regulation golf course and golf
practice facility or other outdoor recreation purposes.
4. This Conservation Restriction/Easement is intended to create a “conservation
restriction” as that term is defined in the New Jersey Conservation Restriction and Historic
Preservation Restriction Act, N.J.S.A 13:8B-1 et seq. and to satisfy the requirements of City

Ordinance No. . Pursuant to the terms of said Ordinance, the Grantor has agreed to
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provide a conservation restriction in conjunction with construction of an inclusionary residential
development on the Unrestricted Property for the purpose of protecting, preserving, using and
maintaining in perpetuity the Restricted Property for outdoor recreation purposes.

5. The easements, covenants and restrictions set forth herein shall run with the land
and be binding upon the Grantor, its agents, representatives, successors, assigns and all parties
having or acquiring any right, title or interest in the Restricted Property, or any part thereof.
Notice shall be given to any persons holding any easement on the Restricted Property as well as
to any potential purchaser of the Restricted Property through the recordation of this Conservation
Restriction/Easement for each lot of the Restricted Property with the Atlantic County Clerk’s
Office.

6. To monitor and enforce this Conservation Restriction/Easement the City of
Somers Point shall have the right to enter upon the Restricted Property in a reasonable manner
and at reasonable times to assure compliance with the provisions of this Conservation
Restriction/Easement.

7. In addition to the exercise of any other statutory or common law right, after
receipt by Grantor of a written notice to cease from the City sent in accordance with the within
notice requirements, and the lapsing of a five (5) day period to cure or cease the prohibited
activity, the City shall have the right to enjoin any activity on, or use of, the Restricted Property
that is inconsistent with the purpose of this Conservation Restriction/Easement and to enforce the
prc‘s'ervati'on or restoration of such areas or features of the Restricted Property that may be
damaged by inconsistent activity or use. The Grantor intends that enforcement of the terms and
provisions of this Conservation Restriction/Easement shall be at the discretion of the City and

that any forbearance on behalf of the City to exercise its rights hereunder in the event of any

e e
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breach hereof by the Grantor, its successors or assigns, shall not be deemed or construed to be a
waiver of the City’s rights granted hereunder in the event of any subsequent breach. This shall
be true regardless of the number of breaches of this Conservation Restriction/Easement, or its
restrictions, conditions, or covenants which occur, or the length of time it remains unenforced.

3. Notwithstanding any other provision in this Conservation Restriction/Easement,
the Grantor reserves to itself, its successors and assigns, all rights as owner of the Restricted
Property, including but not limited to the rights to:

(@ Operate, use and maintain the Restricted Property as a commercial, for-
profit golf course and golf practice facility or other commercial, for-profit outdoor recreation
uses, consistent with this Conservation Restriction/Easement

(b) Develop, redevelop, maintain, modify and repair an 18-hole regulation
golf course and golf practice facility on the Restricted Property, including but not limited to all
structures and facilities that Grantor determines will further or benefit the operation of the golf
course and/or golf practice facility;

© Install, replace and maintain any utility lines on the Restricted Property as
have been or may be approved or are required pursuant to the terms of any permits issued by any
federal, state, or local governmental agencies;

(d) Install, replace, maintain, modify and repair stormwater management
facilities-on the Restricted-Property for management of stormwater from:-the Unrestricted
Property in such mianner as may t;e-approved or required pursuant to the terms of any permits
issued by any federal, state or local.

(e) Temporary access on and across the Restricted Property as reasonably

convenient or necessary for construction, reconstruction, repair or maintenance of the
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inclusionary residential development and associated site improvements on the Unrestricted

Property; and

® Temporary access on and across the Restricted Property as reasonably
convenient or necessary for the construction, reconstruction, repair and maintenance of the
clubhouse/banquet facility, parking lot and other golf course support amenities and associated
sited improvements on the Unrestricted Property.
9. In the event that the Grantor fails to adequately maintain stormwater management

basins and utility pipes then the Homeowners Association to be created for the market-rate

£
Ly
3
3

housing units shall be permitted access over, under and across the golf course to service and !

maintain same. The Grantee has the right (but not the obligation) to maintain the site
improvements for the benefit of the residential units in the event that they are not properly
maintained by the Grantor or the Homeowners Association at the Grantor’s cost and expense.
The Grantee éhall have the right to file a lien against the property for all costs that it incurs in
performing these maintenance obligations in the event of the Grantor’s nonpayment.
10.  No right of access by the general public to any portion of the Property, including
the Restricted Property, is conveyed by this Conservation Restriction/Easement.
11. All notices, consents, approvals or other commurications hereunder shall be in |
writing and shall be deemed properly given if sent by United States certified mail, return receipt
requested; addressed to the appropriate party or its assigns-or suecessors in interest.
12.  The Grantor agrees that the terms, conditions, restrictions and purpeses of this
grant will be inserted by it in any subsequent deed, lease, sub-lease or other legal instriment by
which the Grantor transfers, encumbers, shares, or divests itself of any interest in the Restricted

Property. Grantor is permitted to convey the lots comprising the Restricted Property,
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mdividually or collectively to a third party or subject to the restrictions in this Conservation
Restriction/Easement, which conveyance and any grantee thereof shall be subject to all terms and

restrictions contained in this Conservation Restriction/Easement.

13. The City agrees that it will assign its rights under this Conservation
Restriction/Easement only to another governimental body. Notwithstanding this assignment, City
will not delegate to any other governmental entity or any other entity control over or the ability

to enforce the matters described in this Conservation Restriction/Easement.

14.  Notwithstanding anything contained herein to the contrary, any modification or

THENAVRHTIES T

termination of this Conservation Restriction/Easement shall require the prior written approval of
City, its successors or assigns.

15.  If any provision of this Conservation Restriction/Easement or the application
thereof to any person or circumstance is found to be invalid, the remainder of the provisions of
this Conservation Restriction/Easement, and the application of such provision to persons or
circumstances other than those as to which it is found to be invalid, shall not be affected thereby.

16.  The Grantor reserves unto itself the nght to undertake de minimis modifications
of the borders of the Restricted Property that are approved by the Grantee. The Grantee may
approve the modification under the following conditions and with the following documentation:

@) The modification does not diminish the area of the Restricted Property;
(b)  The modification does not compromise the confinued viability and use of

the Restricted Property as required by this Conservation Restriction/Easement.
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17. If the Grantee approves the Grantor’s proposed modification, the Grantor shall
amend this Conservation Restriction/Easement by preparing and submitting to the Grantee for
review and approval:

(a) A revised Plan and Metes and Bounds description for the area to be
preserved under the modified Conservation Restriction/Easement (hereinafier the “Modification
Documents”; and

(b) An Amended Conservation Restriction/Easement that reflects the
modifications to this original Conservation Restriction/Easement, the justification for the
modification and that also includes the deed book and page of the title deed for the property or
properties subject to the modified Conservation Restriction/Easement set forth in the
Modification Documents.

18.  This Conservation Restriction/Easement may only be removed pursuant to
NLI.S.A. 13:8B-1 et. seq.

19, The said Grantor does co-venant with the said Grantee as foIlows:l

(a) That the said Grantor is seized of the property and said Conservation
Restriction/Easement and has the right and title to convey the same and to restrict the same.

(b)  That the Grantee shall quictly enjoy the said Conservation Easement.

(©) That the said Grantor, its successors and assigns, shall be bound by the
terms of this Conservation Restrictien/Easement, whieh shall run with the land.

(d) That all mortgage lenders and other creditors with a security interest in the
land to be conveyed by said Conservation/Easement Restriction have consented to this

document. Any mortgages, encumbrances and similar secured credit accommodations shall be

subordinate and subject to this Easement.
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20.  Grantor agrees that Grantee shall be permitted to include the 120-acre Restricted
Property 1n its Open Space/Green Acres Plan.

TO HAVE AND TO HOLD unto the City of Somers Point, its successors and assigns
forever. The covenants, terms, conditions, restrictions, and purposes imposed with this
Conservation/Restriction Basement shall not only be binding upon the Grantor but also its
agents, representatives, assigns and all successors to it in interest, and shall continue as a
servitude running in perpetuity with the land referred to herein as the Restricted Property.

IN WITNESS WHEREOF, the Grantor has set its hand and seal -on the day and year
first above written, and directs that this Conservation Restriction/Easement be recorded in the

office of the Atlantic County Clerk.

WITNESS: PLANTATION BAY, LLC

By:

Managing Member
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STATE OF NEW JERSEY )
) SS:
COUNTY OF )
I CERTIFY that on this day of ,200 ;

personally came before me, a notary public of New Jersey, and this person acknowledged under
oath, to my satisfaction, that:

(a) this person is the Managing Member of PLANTATION BAY, LLC, the limited
liability company named in the attached document;

(b) this person signed and delivered this document as his act and deed in his capacity
as Managing Member of PLANTATION BAY, LLC; and

() this document was signed and delivered by the limited liability company as its
voluntary act duly authorized by its members.

Sworn to and subscribe before me this
___dayof 2008.

———

NOTARY PUBLIC OF THE
STATE OF NEW JERSEY

My Commission Expires

:2ODMAWPCDOCS\GHCDOCS\63684 1\




EXHIBIT “E”
AGREEMENT FOR PAYMENT IN LIEU OF TAXES

THIS AGREEMENT, made this day of 5 between Plantation

Bay, LLC, a New Jersey limited liability company, having its principal office ¢/o Greate Bay

Country Club, 901 Mays Landing Road, Somers Point, New Jersey 08224 (hereinafter the

“Sponsor”), and the City of Somers Point, a municipal corporation of Atlantic County and State

of New Jersey (hereinafter the “Municipality”).

WITNESSETH

In consideration of the mutual covenants herein contained and for other good and

valuable consideration, it is mutually covenanted and agreed as follows:

L.

This Agreement is made pursuant to the authority contained in Section 37 of the
New Jersey Housing and Mortgage Finance Agency Law of 1983 (N.J.S.A.

55:14K-1 et seq.) (hereinafter “HMFA Law’) and a Resolution of the Comumittee

of the Municipality dated , 200 _ (the “Resolution”) and with the

approval of the New Jersey Housing and Mortgage Finance Agency (hereinafter
the “Agency”™), as required by N.J.S.A. 55:14K-37.

The Affordable Housing Project is or will be situated on a acre parcel of

land designated as a portion of Block , Lot , as shown on the Official
Assessment Map of the City of Somers Point and more commonly referred to as
Somers Point, New Jersey.

As of the date the Spensor executes a first mortgage upon the Project in favor of
the Agency (hereinafter referred to as the “Agency Mortgage”), the land and
improvements comprising the Affordable Housing Project shall be exempt from

real property taxes, provided that the Sponsor shall make payments in lieu of

I i s st petas il



taxes to the municipality as provided hereinafter. The exemption of the

Affordable Housing Project from real property taxation and the Sponsor’s

obligation to make payments in lieu of taxes shall not extend beyond the date on

which the Agency Mortgage is paid in full, which according to the HMFA Law,

may not exceed fifty (50) years.

4, (a) If the Affordable Housing Project receives construction and permanent

financing from the Agency the Sponsor shall make payment to the Municipality

of an annual service charge in lieu of taxes in such amount as follows:

¢y

@

From the date of the execution of the Agency Mortgage until the
date of substantial completion of the Affordable Housing Project,
the Sponsor shall make payment to the Municipality in an amount
equal to § (pursuant to the HMFA Law, the amount of
taxes due on the property for the year preceding the recording of
the Agency Mortgage). As used herein, “Substantial Completion”
means the date upon which the Municipality issues the Certificate
of Occupancy for all units in the Affordable Housing Project.
From the date of Substantial Completion of the Affordable
Housing Project and for the remaining term of the NJHMFA
Mortgage, the Sponsor shall make paymcrlt to the Municipality in

an-amount equal to 6.28 percent of Project Revenues.

(b)  Ifthe Affordable Housing Project receives permanent financing only from

the Agency, the Sponsor shall make payment to the Municipality in an amount




equal to 6.28 percent of Project Revenues, from the date of the Agency Mortgage

and for the remaining term of the Agency Mortgage.

©) As used herein, “Project Revenues” means the total annual gross rental or
carrying charge or other income of the Sponsor from the Affordable Housing
Project less the costs of utilities furnished by the Affordable Housing Project, _
which shall include the costs of gas, electric, heating fuel, water supplied, and

sewerage charges, if any.

(d) The amount of payment in lieu of taxes to be [paid pursuant to paragraphs
(a) or (b) and (c) above is calculated in Exhibit “A” attached hereto. It is
expressly understood and agreed that the revenue projections provided to the
Municipality as set forth in Exhibit “A” and as a part of the Sponsor’s application
for an agreement for payments in lieu of taxes are estimates only. The actual
payments in lieu of taxes to be paid by the Spoﬁsor shall be determined pursuant
to Section 5 below.

@ Payments by the Sponsor shall be made on a quarterly basis in accordance
with bills issued by the Tax Collector of the Municipality in the same manner and
on the same dates as real estate taxes are paid to the Municipality and shall be
based upon Project Revenues of the previous quarter. The Municipality may
elect, by notice to the Sponsor delivered in writing no later than the date of
Substantial Completion, to require the Sponsor to use for purposes of calculating
rents and the corresponding annual service charge in lieu of taxes a fiscal year
other than the accounting fiscal year of the Sponsor. If the Municipality makes

such an election, the use of the phrase “fiscal year” in this Agreement shall refer
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to such annual accounting period specified by the Municipality. No later than
three (3) months following the end of the first fiscal year of operation after (1) the
date of Substantial Completion (if the Affordable Housing Project is receiving
construction and permanent financing) or (ii) the date of the Agency Mortgage (if
the Affordable Housing Project is receiving permanent financing only) and each
year thereafter that this Agreement remains in effect, the Sponsor shall submit to
the Municipality a certified, audited financial statement of the operation of the
Project (the “Andit™), setting forth the Project Revenues and the total payments in
lieu of taxes due to the Municipality calculated at 6.28 percent of Project
Revenues as set forth in the Audit (the “Audit Amount”). The Sponsor
simultaneously shall pay the difference, if any, between (i) the Audit Amount and
(1) payments made by the Sponsor to the Municipality for the preceding fiscal
year. The Municipality may accept any such payment without prejudice to its
right to challenge the amount due. In the event that the payments made by the
Sponsor for any fiscal year shall exceed the Audit Amount for such fiscal year,
the Municipality shall credit the amount of such excess to the account of the
Sponsor.

(b) All payments pursuant to this Agreement shall be in lieu of taxes and the
municipality shall have all the rights and remedies of tax enforcement granted to
the Municipalities by law just as if said payments constituted regular tax
obligations on real property within the Municipality. If, however, the
Municipality disputes the total amount of the annual payment in lieu of taxes due

it, based upon the Audit, it may apply to the Superior Court, Chancery Division




for an accounting of the service charge due the Municipality, in accordance with :
this Agreement and HMFA Law. Any such action must be commenced within
one year of the receipt of the Audit by the Municipality.
(c) In the event of any delinquency in the aforesaid payments, the
Municipality shall give notice to the Sponsor and NJHMFA in the manner set
forth in 9(a) below, prior to any legal action being taken.

6. The tax exemption provided herein shall apply only so long as the Sponsor or its

successors and assigns and the Affordable Housing Project remain subject to the

provisions of the HMFA Law and Regulations made thereunder and the

AAAAAA supervision of the Agency, but in no event longer than the term of the Agency

Mortgage. In the event of (a) a sale, transfer or conveyance of the Affordable

Housing Project by the Sponsor or (b) a change in the organizational structure of

the Sponsor, this Agreement shall be assigned to the Sponsor’s successor and

shall continue in full force and effect so long as the successor entity qualifies

under the HMFA Law or any other state law applicable at the time of the

assignment of this Agreement and assumes the Agency Mortgage.

e 7. Upon any termination of such tax exemption, whether by affirmative action of the
Sponsor, 1ts successors and assigns, or by virtue of the provisions of the HMFA
Law, or any other applicable state law, the Affordable Housing Project shall be
taxed as omitted property in accordance with the law.

8. The Sponsor, its successors and assigns shall, upen request, permit inspection of

property, equipment, buildings and other facilities of the Affordable Housing

Project and also documents and papers by representatives duly authorized by the
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10.

Municipality. Any such inspection, examination or audit shall be made during
reasonable hours of the business day in the presence of an officer or agent of the
Sponsor or its successors and assigns.

Any notice or communication sent by either part to the other hereunder shall be
sent by certified mail, return receipt requested, addressed as follows:

(a) When sent by the Municipality to the Sponsor, it shall be addressed to :
Plantation Bay, LLC, 901 Mays Landing Road, Somers Point, New Jersey 08224
or to such other address as the Sponsor may hereafter designate in writing; and a

copy of said notice or communication by the Municipality to the Sponsor shall be

MO AR At st e Ll b

sent by the Municipality to the New Jersey Housing and Mortgage Finance

Agency, 637 South Clinton Avenue, PO Box 18550, Trenton, New Jersey 08650-
208s.

) When sent by the Sponsor to the Municipality, it shall be addressed to the
City of Somers Point, City Hall, 1 West New Jersey Avenue, Somers Point, NJ
08244 or to such other address as the Municipality may designate in writing; and
a copy of said notice or communication by the Sponsor to the Municipality shall
be sent by the Sponsor to the New Jersey Housing and Mortgage Finance Agency,
637 South Clinton Avenue, PO Box 18550, Trenton, New Jersey 08650-2085.

In the event of a breach of this Agreement by either of the parties hereto or a
dispute ansing between the parties in reference to the terms and provisions as set
forth herein, either party may apply to the Superior Court, Chancery Division, to

settle and resolve said dispute in such fashion as will tend to accomplish the

" purposes of the HMFA Law. |
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the

day and year set forth below.

ATTEST: SPONSOR:
Plantation Bay, LLC

ATTEST: MUNICIPALITY:
City of Somers Point

#622507 v1 -
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EXHIBIT C: BAY AVENUE REDEVELOPERS SETTLEMENT AGREEMENT
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REVISED APRIL 11, 2007

SETTLEMENT AGREEMEXNT OF LITIGATION

BAY AVENUE REDEVELOPERS, L.L.C., BASS HARBOR, L.L.C., HARBOUR COVE
MARINA, LL.C., and 8P, 2 v. CITY OF SOMERS POINT, and the CITY OF SOMERS
POINT PLANNING BOARD,

Docket No. ATL- L-3204-05 P.W, (Mount Lauref)

This Settlement Agreement of Litigation (this “Agreement”) is entered 1nto this

'3
g

[ day of April, 2007 by and between (i) Bay Avenue Redevelopers, L.L.C., Bass
Harbor, L.L.C., Harbour Cove Marina, L.L.C., and S.P. #2, each with a business address at 2
Fastwick Drive, Gibbsboro, New Jersey, 08026 (collectively, “‘Plaintiff”) and (ii) the City of
Somers Point, County of Atlantic, State of New Jersey, a municipal corporation of the State of
New Jersey (“Somers Point” and/or the “City™) situated for the conduct of official business at
City Hall, 1 West New Jersey Avenue, Somers Point, New Jersey 08244 (PlaintiiT and the City
are someumes hereinafter individually referred to as a “Party” and collectively as the “Parties.”)

BACKGROUND
I Plaiiff {s the fee owner, contract purchaser and/or owner of an equitabie interest
in approximeately 21 acres more or less in Somers Point, which Iznds are 1dentified on the City's
taxX maps as Block 1213, Lot § and Block 1212, Lots 2.01 and 2.02 (the “Bay Avenue Pl‘Op’&rty").

Block 1007, Lots 1, 2 and 3 (the “Bass Harbor Property”), Block 1211, Lot 2 (the “Harbour

Cove Property’) and Block 719, Lot 18 (the “S.P. Property™). Unless otherwise indicaied, the

Bay Avenue Property, the Bass Harbor Property and the Harbour Cove Propanty shall be

collectively referred to as “Plaintiff’s Properties.”

2. The Paitics egree that in order to boih accomplish the gozis and ebjectives of thi

t

Agreement and promote sound local, regional and state land use and utility planning objectives,

SR
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the rezoniig asd rehabilitation efforis contemplated by this Agreement (hereinafier defined)
require the rezoning of properiies owned by Shore Memorial Hospital and/or alfiliated entitics
(*Shore Memorial”) and identified on tie tax maps of the City as Block 1410, Lots [, 4.5 aud 7-
10, Block 1411, Lot i, Block 1412, Lot 4, Block 1413, Lots T and 2 and Block 1312, Lots 21 and
21.01 {collectively the "Hospital Property™).

3. The Parties further believe ihat the process outlined in this Agreement for the
approval and construction of the Project, hereinafter defined, the adoption of the Zoning
Amendment and the adoption of the Master Plan Amendment are in accord with the State of
New Jersey's Smart Growth principles.

4. Shore Memorial, while not a Party to either this Agreement or the Litigation
(hereinafter defined), is the owner of the Bay Avenue Property and the Hospital Property, both of
which are anticipated 1o be re-zoned in connection with implemeniation of this Agreerg.em.

Shore Memorial, after having had the opportunity to review this Agreement and accorpanying
exhibits, bas consented to the anticipated re-zoning of the Hospital Property as set forth in the
Proposed Ordinance and has confirmed its commitment ta assist the City in the City’s efforts o
address its affordable housing obligations, subject to the terms and conditions set forth herein, as

evidenced by the Statement of Consent to Settlement Agreement executed by Shore Memorial

and attached to this Agreement as Exhibit *H.” Based on the foregoing. Shore Memorial shal! B

be deemed to be 2 third-party beneficiary of this Agreement with the right to rely on aid enforce
those provisions pertaining to the Hospital Property and the Non-Residential Component of the
Project, .
i
5. Unless othenvise indicated. Plaintiff’s Properties and the Hospital Propény shall

be collective]y referred 10 as the “Properties.”

(38
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6. Plaintiff desires to produce affordable housing on Plaint:ff's Propertias so0 &s to

create additional affordabic housing epportunities in accordance with Southern Bur!. Co. NALCF

v, Citv of Mount Laurel, 92 N.J. 13§ (1983) (“Mowunt Lanrel II™), the New Jersey Fair Housina =
£ Act, NJ.S A 52:27D-301, et seq. (the “FHA™) and applicable regulations of the New Jersey
| Council on Alfordable Housing ("COAH"), N.JA.C. 5:91-1 er seq. and NJA.C 5:93-1 ei veq. i
and has filed exclusionary zoning litigation in the Superior Court of New Jersey for Atlantic -

County (the “Superior Court™ against the City and the Planning Board of the City of Somers

13 Point (the “Planning Board") in the matter captioned Bay Avenue Redevelopers, LL.C., Bass ]
Harbor. L.L.C.. Harbor Cove Marina, L.L.C., 4nd S.P. £2 v. City Qf Somers Powt, and The Ciiy |
Of Somers Point Planning Board, Docket No, ATL- L-3204-05 P.W., (Mounr Laurel) (the

“Litigation"}.

£ 7. The Litigation resulted in an August 23, 2006 Judgment Declaring and Finding

LRI B

- Defendant, The City Of Samers Point, Not In Compliance with the Mount Laurel Docuine

{*Judgment of Non-Compliance™) that declared, in patt, that: () the City has not satisfied its

twelve (12) year cumulative second cycle affordable housing obligation from 1987 to 1999 (the

i “Mount Laure! Objigation™}, as that Aount Laurel Obligation was assigned by COAH aunder

: ) Mownt Laurel If and the FHA; (b) for failing to satis{y the Mount Laurel Obligation, the City is
in violation of its constitutional and statutory mandates; and (c) a decision is reserved wiih
respect to Plaintiff’s entitlement to a builder’s remedy.

g. Following the Judgment of Non-Compliance, the Parties and the Court's Special i i

3 Master engaged in extensive planning discussions with respect to 2 mutually agreeable !

inclusionary development concept for the Propertics. -

L2
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92, The Parties have reached an understanding wih respect to Plamufi™s buildet’s
remedy entitlements and obligations and the agreed-upen development ¢f the Propeimies as
documented and memorialized herein, which the Partics intend to jointly submit to thz Supenor
Couurt for review and approval.

10.  Upon agreeing to the terms of this Agreement, the Parties presented this

Agreement ta the Planning Board fer appreval, but ihe Planning Board declined to execuie ihis

Agreement,

1. Nowvithsiandirg the Planning Board's decision not to endorse this Agriemen. e

Parties remain committed to the terms of this Agreement and shall: (a) pursue approval of this
Agreement from the Supesior Court; and (b) seek all necessary jndicial assistance so ai to
implement the terms of this Agreement and faciiitate the prompt praduction of the affirdable
housing anticipated by this Agreement.

NOW, THEREFORE, in consideration of the mumal covenants, promises and
agreements contajned heretn, 1o whick the Parties agree to be legally bound, the Parties agree te
settle Plaintiff's builder’s remedy litigation as follows:

SECTIONT

INCORP#RATION OF BACKGROUKD
1.} Incorporation. The “Background” set forth hereinabove is incorporated by
reference herein as if set farth at length.

SECTION 1L

THE LAND USE CONCEPT FOR THE INCLUSIONARY f
DEVELOPMENT OF PLAINTIFF’S PROPERTIES AND THE
PROVISION OF AFFORDABLE HOUSING OPPORTUNITIES

2.1 The Parties’ Intent. The purpose and inteat of this Agreement is to (a} enhance

ihe realistic opporiunity for the provisica of low and moderate income housing vnits through
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significant monetary coniribuions to the City's affordable housing wust fund for the purpase of
subsidizing the production of thirty {30) additional units of affordable housing in the South-
Southwest Housing Region through ihe execution of a Regional Conuibutien Agreament (an
“RCA™ between the City and a qualifying receiving municipality or other housing activity that
would assist in the City’s satisfactien of its Mount Lanre! Obligation: (b) provide an o;.\-"pormmi}
for the rehabilitation of the Propertics consistent with the provisisns of the Local Redevelopmen:
and Housing Law, N.J.S.4. 48A:12A-14 (the “Rehabilitation Law™), and (¢) deveiep the
Properties in accordance with the proposed zoning amendment and the proposed Master Plan
amendment {each of which is further described herein) in 2 manner that will adequaiely address
the City’s rehabilitation needs for the Properties as well as satisfy a substantial portion of the
City’s Mount Laurel Obligation; (d) promote sound local, regional and state land use and uitlity
planning objectives; (e) allow for the expansion and upgradiag of existing buildings and facilines
and development of additional facilities on lands currently under the ownership and control of
Shore Memarial, which is an important, vital, valued and long-standing employer-and sorporate

b}
o

citizen within Somers Point; (f) set forth the terms and conditions of Shere Memornial's
commitment to provide $490,000 to be used for up to fourteen (14) units of affordable housing in
the South-Southwest Housing Region through the execution of an RCA between the City and a
qualifying receiving municipality and/or for other housing activity that will facilitate the City's
ability to satisfy the entirety of its assigned 105 unit Second Round Mount Lawrel Obligation;

and () provide the City with a tax ratable structure that will assist in the stabilization of local

faXCs,
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2.2 The Land $jse Plan. The intentions of the Partics as expressed abeve are
intended 1o be implemented by {a) the Cizy's consideration of the Proposed Zoning Orctinance
(the “Proposed Qrdinance™), which shall be appliceble io the Propetuies and which is attached
hersio and incorporated by reference herein 25 Exhilbit “A'": {b) the Planning Board's

consideration of a Proposed Master Plan Amendment (the “Proposed Master Plan Amendmant™,

which is attached hereto and incorperated by reference lierein as Exhibit “B”; (c) plreement of
the Properties in an ared in need of rekabilitation pursuant to the Renabilitation Law, for the

purpose of faciliating: (i) a five-year tax exemption and abatement program to foster econontic

development within the City and (ii) an upgrade to existing waier and sewer infrastruciure

(d) the City and the Planning Board otherwise extending full cooperation to secure 2il (.»;quir_ed
outside agency governmental permits, licenses, authorizations and approvals,

Within ten {10) days of the execution of this Agreement, the City shall refer the Proposed
Masier Plan Amendment { Exhibit “B") ta the Planning Board for consideration and request that
the Plaaning Board conduct a public hearing and take action on: the Proposed Master Plan
Amendment

24

Within forty-five (45) days of the Superior Court’s entry.of a Judgment approving this
Agreement and in accordanee with Section 5.2 of this Agreement, the City, irrespective of the
Planning Board’s actions and/or recommendations with regard to the Proposed Master Plan
Amendment, agrees 1o introduce and consider adoption of the Propesed @rdirance (Exhibit
#a™). If adopted, the City shall incorporate the Proposed Master Plan Amendment and/os

Proposed Oudinince, and the affordable housing that i to be produced and/or furded parsuant 1o

this Agreement, into the City's Fair Share Compliance Plan (the “"Compliance Plan™) and shail
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request that the Planning Board incorporate the same into the Planning Board's Hoiz‘s{ng
Element.

Reizrdless of the timnng for completion and/or approval of the Proposed Ordinance
snd:or Compliance Plan, PlaintifY shall. at any point following Seperior Court approval of {his
Agreement pursuant to Section 6.1 of this Agreement. be permitied to pursue developrrent
approvals for the ij'ecl witl the Plauning Board, wiiich (fxc Cit‘y shell request that the :'alil!;il::‘
Board exgeditiously process in accoidance with Section 4.2:

Ifthe l;roposed Qrdinance is not timely adopted in accordance with this Section 2.2,
Plaintiff and the City shal* have the unilateral option of fermi'nating_ this Agreemeit andt
continuing with the Litigation.

SECTION [1I

INTENbED SCOPE OF DEVEL@PMENT OF THE PROPERTIES AND
PLAINTIFF'S AFFORDABLE HOUSING OBLIGATIONS

30 The Tetal Project.  The Total Project {the “Projeci™) shall include the
construction of both residzniial and now-residential uses, as well as the reservation of vl
dcsignated area for apen space, which open space ares shall z2How for public access. ﬁsc
Pragosed Ordinance (Exhibit“A®) shall provide for uses and standards that shall allow for the
construction of the Residential and Non-Resicential Cumponents {hereinafter defined) m
accordance with this Agreement. Plaimtiff shell file development ap‘plicaiions that are
substaniially consisterns with the Preposed Ordinance (Exhibit “A™), and substantially consisicat

with the Concept Plans and Elevations collectively attached hereto as Exhibits “C-1I threueh €~

10* (the "Coneept Pians™). Plaintiff agrees to commence with construction of the parking garage
referenced in Section 3.1.2 of this Azreement, followed by the deveiopment of the Bay Avenue

Property and the developiment of the on-site affordable housing uniis proposed ior she Hass
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and applicable New Jersey case law, absent the written consent of Plaintiff (which for purposes

jecated on the Hospital Properties and owned by Shore Memorial. which exparsion shall
include a parking garage that wili address parking needs of' the Non-Residential

Component and ather non-residential consiruction of not more than 330,000 square fe2!
p i

in total fioor area, as gencrally shown on Exhibits “C-1" and “C-2"
"

i
3.1.3  Vacation of Sunny Avenne The Parties agree that the realization of the

Non-Rasidential Component of the Project shall require the City’s vazation of i poriicn
of & public street known as Sunny Avenue. The Ciry has agreed to permit such vacation
of Sunny Avenue 10 allow development of the Non-Residential Component in the manmer

depicted at Exhibit “C-3." -

3.1.4 Areas of Open Space Within the Project Plaintiff has agreed to
provide an open space area in zn area commonly Known as the North Basin of Harbour
Cove Marina. It is estimated that the area for both the North and South (currently
existing) basin open space areas will be approximately 10,000 square feet in total size.

The open space area 1o be provided will be available for public use, but will be owned,

1anaged maintained and insured by Plaintiff and/or its successor and assigns, \x:'ith the
City being an additional insured on such insurance poiicies. The open space area shail be
in a Jocation and at a scope generally depicted in the “Cook-Out Area Plan,” a true and
correct copy of which is attached hereto as Exhibit “C-10.”,

3.2 Duration of Zoning Contemplated by the Proposed Ordinance In order to

£

fully implement the purposes of this Agreement and in accordance with NJA.C. 5:93-5.13(c¢) L

of this Agreement shall include any successor to any of Plaintiff’s interests in any component of

etk
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the Project), 1he City shall not amend any provision of the Proposed Ordinarice for a penod of
en {10) vears from the #ate of the Superior Court’s approval of this Agresment.

3.3 S.P. Property The Parties recognize that the 8.P. Property, altbough a
subject of the Litigation, shall not be developed in accordance with terms of this Agrecment,
The Parties further agree that the current zoning designation and bufk/area standards for the S.P.
Property altow for the devalopmen, by-right, of a medical/commercial facility of approximarety
20,000 square feet, The Ciy agrees Th'i/l'{ the current zouing_ destgnations and buikfarea standarls
for the S.P. Property shall not be amended or altered for a pericd of ten (10) years, The
affordable housing oblizations of the S.P. Property shail be Himited io the paymeat of &
development fee in &n amount equal 1o two percent (29‘1)) of the equalized assessed valve for the
non-residential development on the S.P. Property.

The S.P. Property shall &lso be entitled to the rights and entitlements set {orth a1 Section
4.2 of this Agreement.

34  Affordable Housing Within the Residential Component Plaintiff has
agreed to provide for the production of affordable housing through construction of such housinz
within the Project and to make monetary payments to the City to fund an RCA to provide
affordable housing in the South-Southwest Housing Region or other housing activity (kat would
assist in the City’s safisfaction of its Mount Laure! Obligation.

3.4.1  Affordable Units to Be Constructed Within the Residential f

Component lmrespective of the number of market raie units approved and construeted

within ihe Residentiai Component, if Platnuff preceeds with construction of the
Residential Component, Plaintiff agrees that the total number of Affordable Unils to be

constructed within the Project shall be (wenty-six (26) family rental units o ensble the
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City to fully satisly its twenty-five percent (25%) second round rentai obligatios and
allow the City 10 caprure and secure 2 for | family rental bonus credits pursuant (o
NJAC 5:93-3.153/d) such that the on-site construction of twenty-six (206) units equates
10 the production of {ifty-two (52) crediis. The affordable family rental units shali be
located on a subdivided lot on the Bass Harbor Property and Plaintiff shall be treely
permitted to apply for zad secure available state and federal subsidies and/or tax credizs
to defray the cost of construction of the zffordable units, for which the City will extend
its full and prompt endorsement and support. In this regard, the City shall extend 2
Payment in Lieu of Taxes (the “PILOT") for the Affordable Units. The term and
duration of the PILOT shall be consistent with the term and duration of the New Jersey
Housing Mortgage Finance Agency (the “HMFA") montgage. This PILOT shall only
apply to the Affordable Units of the Project, and the rest of the Project shall be subject to
standard taxation, except as provided in Scction 5.3 hereof. The form of PILOT
Agreement to be executed with respect to the Affordable Units is atrtached herelo as
Exhibit “D” and shall be executed by the Parties within thirty (30) days of the date of the
Superior Caurt’s approval of this Agreement. However, the PILOT shall not take effect
until construction of the units are completed and ready for occupancy.
Notwithstanding the foregoing, Plaintiff acknowledges thai the entire Residential %

Component is classifted as “inclusionary” and, as such, may disqualify the Affordabie

Units from securing nine percent {(9%) Low Income Housing Tax Credits (“LIETCs") " -
and Balanced Housing/Home Express funds under the New Jersey Department of

Community Affairs® and HMFA's regulations. Plaintiff agrees that it shall nonetheless
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construct the nweniy-six aitfordable rental wiis if the foregoing goverament furding
sources are not fortheomning, '
3.4.2 Plaimtiff’s RCA Funding Obligations. In addition to the on-siwe
constrietion of lwenty-six (26) afférdabla gntal uniis (equasing to fifiv-iwo (32) crediis
pursuant te N4 4.C. 5:93-5,13(d)), Plainiiff agrees to fully fund the wransfer of thirty i3ty
units ra anaiber comnunity in the South-Sguthwest Housing Region pursuant i an RCA
10 e executed by the City and a qualified “receiving” municipality of the Cily's choosing
or other qualified housing activity. The amount of money for each unit thet is being
transfersed shall be equal (o either: (2} the amount of nioney that the City is rcsiéans:'hi:
for tendering to the “receiving” municipality; or (b) or thirty-five thousand dolinrg
{535,000) per unit, whichever amount is less. A payment schedule shall be set farth in
the RCA in accordance with COAH's rules and the Plaintiff shall be responsibie for
abiding by said schedule to fully fund the first thirty (30) units being wansferred in the
event that the tots) RCA exceeds thirty {30} units. Payments shall be made by the
Plainiiff to the City at least sixty (60} davs prior 10 the time that the City shall tender
peyment 1o the receiving municipality such that the City has sufficient time to deposit the
money in its dedicated RCA Funding Account anc the City is in a position to send
certified fimds to the “receiving”” municipality in accordance with the payments schedule,
i

However, Plaintifi’s ficst payment shall be required nie sooner than May 1, 2008. fo
making such payment on or after May 1, 2008, Plaintiff shall tender a performance
guarantee or letter of credit to the City in ihe full amount of the RCA funding obligation

upon execlition of the RCA zand its approval by COAH and the Court to enscre thar

sufficient funds ars available to pay for the Plaiiifl"s funding obligatiens inths eveut of
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Plaintiff’s defauli. The form of the guarantee or credit sccommodatien shall be subject
the review gad approval of ihe City's solicitor and insurance agent.

Plaintifi’s zabové—described sbligations (o fidly fund 111; anticipated RCA o M
units and guaranies the entirety of Plaintiff's RCA pavment obiigatien is con ":',giontti-
upon Plaintiff being (a} entitled to construct the three hundred (300} market rats housing
units anticipated to be approved for the Residential Component. IF, as & result of
maunicipal or ourside agercy review. Plaintif is prevented or prohibited from constructing
the three hundred ¢300) market rate units anticipated for the Residential Companent of
the Project, Plamniiff’s RCA funding'obligaiions, outlined above, shall be reducad 21 3 1are
of one RCA unit {ut 2 cost of $35,000 per unit) for every ten (10) market rate units not
approved within the Residential Component. c

In the event that the City canpol reach an agreement with a receiving
municipality, or the Superior Court or COAH disapproves the anticipated RCA, Plaintitt

%
nonetheless agiees to make the paymeat described ip the preceding semence 10 I:he Cuy’s

Affordable Housing Trust Fund, for the prpose of enabling the City o satisfy its Mo

Lawrel Obligation.

3.5  Shore Memorial’s Contribiaition Toward the Production of Afferdable
Housing In conjunciion with construction of the Non-Residential Comporent of the Projec
as generally shown on Exhibit “C-17, Shore Memorial, s the owner of the Hospital Property.
has agreed to contribute four msdred and ninety thousand dollars ($490,000.00) to the City's
Affordabie Housing Trust Fund. whici{ funds shall be used by the City to fund an RCA 10
provide affordable housing in the South-Southswvest Housing Region and/or other housing activily

that would assist in the City’s satisfaction of its #fount Leure/ Obligation (the “Hospiil
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Coutribution™). In considaration of the Hospital Contribution, the City has agresd that: (i) the

]

nd hospial

3

portions of the Non-Residential Compenent consisting of the parking garage

expansion (lobby and medical facilities addition containing s tetal floor area ot approximalehy -
p ¥ g Pi A

250,000 square feat) shall be exempi from any future development fee, growth share or oibtier
affordable housing ordinance that may be adopied by the City; and (i) the partions of the Non-
Residential Component consisting of medical office buildings (containing a total loor urea of
approximately 90,000 square feei) may be subject to a development fee in an amount cqual o
2% of equalized assessed value, but shail be exempt from any growth share or other ﬁf:librdah!c
housing ordinance thac may be adopted by the City. The Hospital Coniribution shall b= payable
in accordance with a payraent schedule to be set forth in the RCA in accordance with COAH s
rules, with each payment be made 10 the City at least sixty (60) days priot fo the time thai the
City is required to tender payment to the receiving municipality such that the City has sefficien:
time 10 deposit the morey in its ded:icated RCA Funding Account and the City is in a position to

send certified funds to the “receiving” municipality in accordanice with the payments schedule;

LI BT s

provided, however, that o portion of the Hospital Contribution shall be required to be paid prior
10 January 2, 2008. Within forty-five {45) days of approval of the RCA by COAH and the Court,
a performance guarantee or letter of credit shall be tendered (o the City in the full amount of this
RCA [unding obligation, the form of shich shall be subject to the review and approva.’!of the
City’s solicitor and insurance agent. Shore Memorial’s cammitinent to provide a guar:a.nlee and
make the Hospital Contribution is conditioned upon and shall not arise prior to approva] of tiis
Agreement by the Superior Court and adoption of the Proposed Ordinance to allow development

of the non-Residential Component.
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In the évent tha the City cannot reach an agresment with a receiving municipality, or te
Superior Court or COAH disapproves the anticipated RCA, the Hospital Contributios shall
nenetheless be paid into the City's Affordable Housing Trust Fund for the purpose of enabling
the City w addvess its Mo Leurel Obligation through other means caissstent wath the COAH

rezulations. Payment shall be made following notification by City of the aliernmive altordable

o

ousing purpose(s); provided, hawever, that no payment shall be required sooner thaa the later of
Janvary 2, 2008 or sixty {60) days prior to the dare upon which the City requires such funds for
the akemative affordable housing purpose.

3.6  Compliance with COAH's Rules. PlaintifT agrees thar all affordable uaits shail
comply with COAH’s Rules ircluding, but not fimited to those concerning (a) income
qualification, (b) controls o affordability, (c) deed restrictions, (d) bedroom distributinn. (¢)
low/moderate income splil, (f) phasing, as it relates to the Residential Component of the Project:
{(g) affirmative marketing and (h) handicap accessibility. However, COAH's preferenc}":c for
integration shall not be applicable should Plaintiff efect to concentrate 2ll affordabie units as
remtal units in one component of the Project, which is PlainGff's intention. Plaintiff wiil provide
and’or pay for income gqualification services with a COAH approved agency and shall [ikewise
file ai) required moniioring forms with COAH and the Court. For purposzss of COAH's phasing
requiremenis pursvant to MJA C. 5:93-5.6(d), Plaintiff shall be entitled to credit for completion
of one (1) affordable nait for every payment of thirty five thousand dellars (335,000.00) madz or
gnaranteed by Plaintiff in conjunction with Plamtif’s RCA obligations get forth at 3.4.2 of thig

. Agreement.
SECTION IV

DEVELOPMENT AND BUILDING APPROVALS

s
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4.1  Site Specific Zoning Measures.  The Parties acknowledge the unigue ard
beneficia} development opporiunity that is presented with respect 1o the Properties and agree ihai
certain variances and waivers from the Proposed Ordinance, as well as relaxation from other
ioca! and regional land usc legislation or regulations may ultimately prove io be required 0
allow for the intended, site specific development of the Properties as set forth in this Agreement.
In order 1o permit the intended, agreed upon development of the Properties, and in accardaace
with N.J.4,C. 5:93-10.1(b) and the Municipal Land Use Law, N.J.5.4. 40:55D-1 et seq. (the
“MLUL™, the City shall request that the Planning Board cooperate with the Plaintif L\ granting
reasonable variances and such other relif as may be necessary to constiuct the Project. The City
Eurther agrees 1o consider further amendments to the Proposed Ordinance in the event that the
Planning Board refuses (o grant reasonable variances from the Proposed Ordinance (Exhibit
“A™), which reasonable variances are necessary to construct the Project in accord with the
intention of the Parties and the terms of this Agreement.

4.2 Subseguent Development Apprevals and Plaintiff’s Subchapter 10
Entitlements. The City shall request that the Planning Board-conduct all reviews of
Plaintiff’s applications for preliminary and final subdivision, site pian end/or variance epprovals

strictly in accordance with the MLUL, COAH’s Rules, the Residential Site Improvement
4

Standards (the “RSIS™) with respect to the Residential Component and this Agreemeni, and that
the Plaintiff be afforded all expedition and cost-reduction rights, entitlements and benefits
accorded to inclusionary developers in COAH’s secoad cycle Subchapter 10 Rules {V./.A.C.
5:93-10.1, er seq.). In this regard, the Parties specifically agree that the City shall request that the

Planning Board schedule such speacial meetings as may be necessary to accommodale the “action

16
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time periods” set forth in the MLUL and to provide Plaintiff with pretereniial rrearment on
regular agenda reviews,

In the event that tke Planning Bosrd refuses the City's r2quests with respect to thie terms
as set forth above, the Plaintiff shall be entitled to petition the Superior Court for such necessary
relief as the Plaintiff determines 10 be eppropriate 1o accomplish the terms and objectivas ot ths
Agreement and the prompt production of affordable housing.

43  Role of the Court’s Special Master in the Development Approval Process lor

the Project  The Parties may request the Master to assist the Parties during the application

¥ s g lm

process for any approvals and permits relating to development of the Project. The Master’s
involvement may be requested by any of the Parties without the consent of the other.
Unless otherwise agreed by the Parties through their respective attorneys, the cost of the

Master shall be paid by the Party sceking the Master’s assistance to resolve a problem real ar

perceived.

4.4  Marc Shuster, P.P., to Serve As Reviewing Planner in the Development
Approval Process for the Project The Parties acknowledge that Marc Shuster, P.P.. and his

associates, have served an integral role in the development of the Proposed Ordinance. the

1

Proposed Master Plan Amendment and this Agreement. As such, the City shall request that the

Planning Board retain Marc Shuster, P.P., and, in Mr. Shuster's absence, one of his planning

st 4yt

assaciates, ta serve as the exclusive reviewing planner for ail development applications
submitted for the Project pravided that Marc Shusier, P.P. and his planning associates are
employed by the Cily or Planning Board.

In the event that the Planning Board refuses the City’s request with sespect to tfie terms a3

set forth above, the Plaintiff shall be entitled to peiition the Superior Court for such necessary

17
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relief as the Plaintiif determine to be appropriate to accomplish the terms and objectives of this
Agreement and the prompt production of affordable housing.

4.5 Mown Laurel Cost Reduction Entitlements. As is customary with respeci
to Mount Laurel projects, the following specific cost reduction entitlementis 2pply fo the
Residential Component:

a. No Planning Board application fees and escrow fees shali be attibuable
to the Affordable Units.
b. No fees shall be charged for building permits, certificates of occn.npancy. o
engineering inspections for the Affordable Units.
c. The Residential Component, 25 it is an inclusionary development, shall not
be subject to any development fee ordinance,
SECTION V

AREA IN NEED OF REHABILITATION
AND TAX EXEMPTION/ABATEMENT RELIEF

S.1  Current Tax Structure and Condition of Existing Water and Sewer
Infrastructure a Deterrent to Development. Both ihe City and Plamiiff recognize and
acknowledge that the escalating local, school, and county real estate taxes in the City are creating

il
a financia! burden for the City’s residents. The Parties further acknowledge that the sé‘f&'er
infrastructure that currently serves some of the Properties is of such an age and deteriorated
condition that the subject sewer system camiot sustain the scope of development currently
aroposed for the Properties,

5.2 Areain Need of Rehabilitation.  In order to address the tax and infrastructure

constraints described in Section 3.1 (above), the Parties agree that, based upon ihe investigation

and findings set forth in the Certification of Edmond C. Speitel Regarding Determination of Area

HE NI
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As in Need of Rehabilitation (the “Speitel Report™), which is attached herero and IRcoIperated
reference herein as Exhibit “E.” the Properties can be declared 1o be an “area in need of
rebabilitation” pursuant t¢ the Rehabilitation Law, such that the City can offer and extend a {ive
(5} year tax exemption and abatement to Plaintiff and 1o buyers within the Residential
Componert of the Project pursuant to the Five-Year Exemprion and Abatement Law, V./. 5.4,
404:21-1, er seq. (the "Abatement Law™) 10 serve as an inducement and economic stimulus to
ailow the Project to move forward and thus enable the City to eventually correct its taxing
imbalance. In that regard, PlaintifT acknowledges and confirmis that Shore Memorial concurs
with such a rehabilitation designation for the Hospita! Properiy, subject to the terms and
conditions of this Section 3.2,

To achieve the fore:going, the goveming body of the City shall draft a proposed resolwiios
(the “Rehabilitation Resolution”) declaring the Properties in nead of rehabilitation andy in
conjunction with that Rehabilitation Resolution, direct the Plarning Board to promptly conduct
any preliminary investigazion required pursuant to N.J.S.A. 40A:12A-14 to determine, followng
public notice and public hearing, whether the Properties are in an area in need of rehabilitation
such that five (S) year tax exemption and abatement relief is avajlable under N J.S.4. 4DA:21-1.
el seq. In conducting such an investigation, the City shall direct the Planning Board to
specifically consider the Speitel Report. Consistent with the provisions of M.J.5.4. 40A:124-14,
the Ciiy shall request that the Planning Board within forty-five (43) days of receipt of the
Rehabilitation Resolution from the City, submit its recommendations regarding the
Rehabilitation Resolution to the City. Within twenty (20) days of receipt of the
recommendations, if any. from the Plazning Board an the Rehabilitation Resolution, ti City

shail act on the Rehabilitation Resolution. For purposes herein, if the Rehabilitation Resolution
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13 au'opied by the City, the Proposed Ordinence (Exhibit *A™) shalf be construed 2 fh::r Cin’'s
Rehabilization Ordinance under N.J.S.4. 40:12A-7.

Under no circumstances shall: () the Properties be declared as an area in nead of
redevelopment; (b) the Plaintiff or Shore Memorial be required to execuie any redevelopmini
agreement in order to proceed with development approvals and development of the Project: or
(c) any aéidifional substansive or procedural requiremenis te imposed on development of the
Project that are not set forth in the MLUL, Proposed Ordinence or this Agreement. The intention
of the Parties and Shore Memorial’s consent to the re-zoning of the Hospital Property and the
rehabilitation area designation are based upon the understanding that the City shall proceed
solely in accord with the proscriptions of the rehabilitation process and not the redevelopment
process, a5 there are distinct and substantial differences between those two (2) reguiatary
processes thar are appreciated nﬁd acknowledged by the Parties and Shore Memorial.

5.3  Tax Exemption and Abatement. Upon receipt of the Planaing Board's
preliminary investigation detcrmination, if any, that the Properties, and the Properties only, are
an area in need of rehabilitatian, the City shall adopt an Ordinance to authorize five (3) year tax
exemptions and abatements pursuant to N./.S.4. 404:21-1 er seq. for the developer of che
Project, Plaintiff, and to residential owners within the designated rehabilitation area. '!:’.r‘e
foregoing shall be accomplished within thirty (30) days of receipt of the Planning Boan’li ’s
preliminary investigation determination, if any. Immediately upon adeption, the City and
Plaintiff sheall execute the Tax Agreement attached hereto as Exhibit “F” which Plaintiff may
assign to developers of the Project who may, in tum, reassign same to the individual residentiai
property owners of improved and‘or unimproved lots in the Residential Component, once

construction comniences. Provided that Plaindff constructs all market rate units currently
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_anticipated for the Resideatial Coriponent, itis ¢stimated, as more fully set forth at Exhibit = F."

gxpre k.
ihat ke Clty shall rzceive PIL®T proceeds in the amount of eight million and four huadred
thousand dollars (58,400,000.50). The conzents of Exhibit “F” are incorporated by refz_ierenc&
herein as if set forth at length.

54 Sewer lmprovements Withia the Area in Need of Rehabilitation

As set forth at Section 2.3, the Parties acknowledge that the developmeat of the
Properties in accordance with this Agreement requires that ceriain sewer infrastructure
improvements be constructed in and around the Properties (the “Sewer Improvements™s after the
completion of a sewer study it and arcund the Properties (the “Sewer Study™), The scope and

phasing of the currently anticipated Sewer Improvements and the Sewer Study are set {orth at

Exhibits “G-1 and G-2.” respectively. Plaintff has agreed, subject to Flaintiff's akility 10
censtruct the Bay Avenue Property and the Non Residential Component of the Pn:)jé;-ce_,1 to
conduct the Sewer Study, as detailed ai Exhibit *G-2." at Plaintiff*s sole cost and exﬁis{nse.
Piafntiff has further agreed that if after completion of the Sewer Study, it is determined

that the City's sewer infrastnictures cannot acconmmodate the sewer demaads resuliing from the
Project, Plaintiff shall, at its sole cest and expense, upgrade any and aif components of the City’s
sewer infrastructures so as lo accommodats the sewer demands of the Project. While it is
currently anticipaied that the scope of such necessary improvements are defined within the
Sewer Jmprovemenis s¢t forth at Exhibit *G~1.” it {s understood and agreed by the Parties that
the compietion of the Szwer Study may yield altemative meens (o address and accomnzodate the
sewer demands of the Project. Accordingly, following the completion of the Sewer Study the
Parties shall cooperate in deterinining the appropriate scope of improvemeants to the Ci:i(;y’s sower

{
infrastructure so as to accommedare the sewer demaads of the Projest, which may require
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modifying the Sewer Improverments cutlined in Exhibit “G-1. Howevee, regardless of
whatever improvements are deemed necessary (0 acceinmodate the sewer demands of the
Project, the cost and expense associated with such improvements shall be the sele responsibiliny
or the Mzintifi.

in consideration of Plaintiffs agreement o perform ihe foregoing Sewer Sivdy and

consiruct improvemnents deemed necessary as a result of that Sewer Study, Plaint{Y shait have

the right to pro reta reimbursainent from such users within the proposed area in nead of

o i

relabilitation. The City and the Plaintiff shall enter into 2 developer’s agveement outlining the

scope of Flaintifl*s reimbursement entitlements, In further consideration of Plaintiff™s ugreemern:

io cenduct the Sewer Study and construct improvements deeméd necessary fellowing that Sewer
Study, the Cify has agreed to grant Plaimiiff, without costs, all necessary easemants aad permiis
necessary 1o effectuate all vtilities and infrastructure for the Project.

SECTION VI

SUPERIOR COURT APFROVAL OF
THIS SETTLEMENT AGREEMENT

6.1  Court Approval Of Agreement Required. The Parties acknowledgs that
pursuani to applicable Mownr Laurel decisional law this Agreement, requires Superior Court
approva} subsequent to the Superior Court conducting a Fairness Hearing upon adequale notice
0 the protected clzss and the gemeral public. Within ten (10) days of exscution of this
Agreemnent b'y all Parties, the Parties shall jointly pucsue the scheduling of a Fairness Hearing
with the Superior Court, at which ting the Agreement shail be submitrad to the Superior Court
for its review and approval. Upon the scheduling of a Hearing dale, the City shall comply wiih

al Notice requiremanis imposed. o direcied by he Superior Court and shatt fully support and

endorse appraval of ins Agreement st the Hearing. 1t the Superior Court has not approved this
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setenment Agreement within ninety (903 davs of the date on which ail Parties have been
supplied with 2 complete vopy of this Agrezinent {including all Exbibits). Plaintiff and die Ciix
shall have the unjlateral option of lerminating this Agreement and contineing with the Lingaton,

6.2 Defense of Agreement and Pavment of Costs.  The Partizs shall fully
cooperate with each oiher to secure Superior Court approval of this Agreement and o defend
said approval against al! chailenges and/or appeals pursued by third parties. The Ciy shall
pronipily sotify Plaintiff 2nd the Superior Court's Special Master ¢f 2lf challenges anc appeais
Each Party shal! be responsible for their own costs and expenses in securing Superior Cour!
approval and defending any Superior Court Judgmenti aporoving this Agreement.

6.3  Compliance Plan.  Plainif shall interacr and cooperate with the City and the
Superjor Court subsequent to te Superior Court’s approval of this Agreement with raspect i¢ the
City's efforts to prepare and secure Syperior Courl approvai of its Compliznce Plan inn

Fy
centinuing effert 10 vindicate the rights of the protected class, However, Plaintff's fe.i'g,:going

cooperanon shall not recuire Plaintiff to delay pursuing the receipt of development approvals
1% & A > P PR

and/or constniction of any portion of the Project in accordance with this Agreement.

DEFAULT
7.1 Violation and Befault. In the event that any Party shall fail to perform any

underaking required to be performed by it pursuant to the terins of this Settlemeat Agreement,
unless the Pariy (or Partics) for whose benefid such obligation was intended waive such
obligation in writing, such fzilure to perform shall constitute zn event of defaull under this

Agreement. Upon any such eveni of default, the non-defauiting Pasty shall kave availudle any
i

!
and all rights and remedies that may be provided in faw or in equity inciuding, burnor limiied 0,

the right of specific psrfommance and/or the right to prosecuic & motiox ia aid of hugant's rights.
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SECTION V1II
NOTICES
8.1  Third-Party Actions. The Parties and their respective counsel agree

immediaiely provide each other with notice of any lawsuits, actions, governmental proteedings
or adnunisirative proceedings, threatened or pending, which could have a meterial advarse
impact on the Project.

8.2 Notice by and Among the Parties. All notices required uncer this Agreement
shail be in writing and shzll be given by facsimile or by certified maii, retwn receipt réquested.
or by Fedex, UPS or a similarly recognized receipted overnight delivery service. All nutices
shail be deemed received apon the date of detivery which is set forth in the mailing certifications
or receipis used, and ail times for performance based upon such notices shali be from the date set
forth in such proof of delivery. The persons and entitics to receive notice shall be as follows or
to any successor designated by the respective recipient:

To Plaintiff: Scarborough Properties

2 Eastwick Drive,
Gibbsboro, New Jersey, 08024
Atn: M. Sean Scarborough
Telecopier: (856) 435-4554
Kenneth S, Goodkind, Esquire
Richard 3. Hoff, Jr., Esquire
Flaster/Greenberg P.C.
1810 Chapel Avenue West :
Cherry Hall, NJ 08002
To the City:
Clerk, the City of Somers Point
1 West New Jersey Avenue

Somers Point, NJ 08244

Damon Tyner, Esauire
Parker McCay, P.A.
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Bayport One

8023 Black Horse Pike
Suite 325

West Atlantic City, NJ
08232-2965

Telecopier: (609) 347-8050

Ronald C. Morgan, Esquire
Dauglas McCollister, Esquire
Parker McCay, P.A.

hree Gieentree Centre
7001 Lincoin Drive West
P.O. Box 974
Marlton, NJ 08033-0974
Telecopier: (836) 552-1427

To Shore Memorial as an [nterested non-Pariy:

9.1

of convenjence and reference only, and are in no way t0 be construed as limiting or modifying

the scope and intent of the various purposes and substantive provisions of this Agréameat.

9.2

Captions.

Albert L. Gutierrez

President and CEO

Shore Memorial Hospital

Shore Road & New York Avenus
Somers Point, NJ 08244

Gary T. Hall, Esquire
McCarter & English, LLP
Four Gateway Center

100 Mulberry Street

Newark, NJ 07102
Telecopier:  (973) 624-7070

SECTION IX
MISCELLANEQUS

Captions and titles so this Agreement are inserted for the purposss

the FHA, and COAH's Rules that are in effect a5 of the date of this Agreement.

Cooperation. The Parties expressiy agree to cooperate with each other in arder o

effectuate and carry out the purposes of this Agreement as well as the Mount Lawrat Diciring.
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93  Waiver. Each of ihe Parties waives all righis to chellenge the validiy and
gaforceability of this Agreement. Faiure to enforce provisions or obligations in this Agreement
by any Pary shail not be construed &5 a waiver of these provisions and obligations.

9.4  Entire Agreement.  This Agreement, inchuling its prafacory siatzments,
hackground recitals and exhibits, constitutes the entire Agreement between the Parrres with
respect (0 the resolution of the Litigation and the telaced subject mateers herzofl No
represenlative. agent or erxployvee of any Party has been authorized te make any representations
and/or promises thal are 1ot contaiied herzin or o otherwise modify, @inend, vary or :e-”!'mr tie
ternis hereof except as stated herein. No modifications, amendments, variations oz ﬁli‘t"!‘l‘:’liioﬁs

shall be binding unless reduced to writing and signed by the Partes.

9.5 Yalidity. In the event that any provision of this Agreement shali bz hisid to
be invahid, unenforceable or void, the Parties shall, within thirty (30) days of such deferminatios.
atrempl to restrusture this Agreement consisient with jts underlying intent, Ifthe Paries fail w0
agree 1o such a restructuring, any Party may seek Superior Court review and a ruling io
restructure the Agreement in a legally acceprable manner reflecting the underlying intent of the
Panies s expressed hereia,

9.6 Preparation. The Parties acknowledge that the Parties’ attomeys haveijoin‘.ly
prepared this Agreement as a means of sestling the Litigatisn. Therefore, this Agfcemr‘:eém shaif
be construed on 2 parity among the Pasties and any presumption for resolving ambi guit.i:s
against the drafter shall ot apply.

9.7  Constructien. This Agreement shall be construed, governed and enforced
in accordance with the taws of the Siate of New Jersey and the yules and regulations of COAH.

Jurisdiction with respect to any htigaton related 10 this Agreement by way of enforcemsani ¢r
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nost-iudemeni relief shall exclusively be in the Superier Court of New Jersey for Atlanuc
] ¥ * J

=

County. -Servicz of any compiaint, motien or judgment enforcement proceadings may he
zffected consistent with the 1erms berzof for the delivery of notices. The Partes hereby consvii
t0 s2rvice of process in such manner and waive any other service of process. Process :(.;a}’ be
affected by writien notice pursuant (o the temms heresf for notices. The Parties expressiv waive o

teial by jury in any such litigaticn or proceedings.

9.8  Parties Bound and Assignment.  The Agrezment shall inure 10 the bencfitor

111

apd We binding upon the Parties hercio and their respective suceessors and assigns. Plaintiff shai:

expressly be permiited to seil, convey and/or assign ii5 righfs (10 develep one or more phases or 2
P J E £ L

i1l

sections of the Project to other deveiopers andfar users who shall be emitded to rely upon and
cnforce this Agreement as to the remaining Pacties. Advanced: vyinten permission te sell and
assign is not intended and shail not be required.
9.9  Holiday and Weekends - Time for Performance. Should anyiiate on ot
before which the performance of any zct is required under the terms of the Agreement fall on a
Sawrday, Sunday, legal holiday and’or generally recognized religious holiday in the Stare of
New Jersey (such as Christmas, Good Friday, cte.), the date for performance shall be extended ro

and shali occur on the nexi succeeding business day. All references to “days™ sball be deemed to

i

refer to calendar days unless the context clearly and unequivocally requires otherwise. Except as

otherwise set forth hersin, any act 1o be performed on or before & certain day shall be deemed o

SRR NN

be required to be perfacmed on or before 5:00 p.m. on the day set forth and, if performed after
3:00 p.m., shali be deemed riot 1o have been performed on said date.
8.1¢ Counterpart Signature, This Agreernent may be executed simdianeousiv or

. ——

in caz or more counterparts, each of which, when so executed and delivered, shall constituie wni
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3 originzl, fully enforceable counterpart for all purposes. Facsinmile counlerparts shall be accepred
=% and enforceable. Immediately following the delivery of a facsimile counterpart, the sending

' Party shall deliver & counterpart with the original execution page.
i IN WITNESS WHEREOT, the Parties hereto have hereunto set their hands and seals =

R the day and year appearing below their names. -

Attest: Bay Avenue Redevelopers. L.L C.. Bass

, Harbor, L.L.C., Harbour Cove Marina,

LLC., and S.P. %2 '
); % I |
E . B)':

Managing Member
E Print Name: Print Name: M, Sean Scarborough
Date: April , 2007

==

i Atftest: CITY OF SOMERS POINT, ' '
A Municipal Corporation of the |
State of New Jersey

By: ! =

Print Name: Print Name:

)

Date: April , 2007 : ‘
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ACKNOWLEDGMENT

STATE OF NEW JERSEY )

COUNTY OF )

[ certify that on Apnil . 2007, M. Sean Scarborough personally carme hefore mz
and stated to my satisfaction that he:

(a) Signed, sealed and delivered the attached document as the Managing Member of
Bay Avenue Redevelopers, L.1.C., Bass Harbor, L.L.C., Harbor Cove Marina, L.L.C., and S.P.
22, that are ¢ollectively designated as Piaintiff in this document;

{b)  wasauthorzed to and did execu{c this instrument as the Managing Meniber of the
Plaimiiff entities named in this document; and !:

{c)  executed this insrument as the act of the Plaintiff entities named in rhis_;

document.

NOTARY PUBLIC
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ACKNOWLEDGMENT
STATE OF NEW JERSEY )
) SS.:

COUNTY OF ___ )

L certify that on April , 2007, . personally came

before me and stated to my satisfaction that this person: ¥

(d)  This person signed, sealed and delivered the attached document as

of the City of Somers Point, 2 body corporate and politic of the State of New

Jersey, named in this docurnent;
(¢}  wasauthorized 10 and did execuie this document as the

, the entity named in this documens; and

(D - executed this document as the act of the entity named in this document.

NOTARY PUBLIC i

30

R EENE

1

SEEEE

e

SEREREE




u—w-uu.}

¢ = r——
[ paS—

LAt
dew e

[P STy
Gt

[SIGAE S

[ ]

(=L
[

rmrkaciy

R EOTSERY
T beaasans

STy

s
i aermind

)

FEPEN T

gt
)

SR

[
s o s

y i
e —

Pooen ot/

PImE——

}:;XHJBIT S

A - Proposed Ordinance

B - Propesed Masier Plan Amendment

C - Concept Plans and Architectural Plans (Joilectively attached)
D - PILOT Agreeraent for Affordable Uniis

E -Speitel Report

F <PILOT Agreement for Residential Component

G-1 - Sewer Improvements

G-2 - Sewer Study

H - Statement of Consent 1o Settlement Agreemant
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City of Somers Point
County of Atlantic, Staie of New Jersey
Ordinance 07

AN ORDINARCE SUPPLEMENTING AND AMENDING CHAPTER 114 ENTITLED
DEVELOPMENT REGULATIONS ORDINANCE OF THE CODE OF THE CITY OF
SOMERS POINT AS HERETOFORE SUPPLEMENTED AND AMENDED, TO ADD
NEW ARTICLES ENTITLED * AFFORDABLE HOUSING (AH) ZONING”, AND
AMEND ARTICLE X3X "SPECIAL HOSPITAL CLASSIFIGATION"

BE {T ORDAINED, by the Mayor and Council of the City of Somers Paint, County of
Atlantic and State of New Jersey, as follows:

; WHEREAS, the City of Somers Point is required to provide affordable housing
¢ opportunities in accordance with So. Burl Co. NAACP v. City of Mount Laurel, 92 N..J.
158(1983 “Mount Laurel i1}, the New Jersey Fair Housing Act, N.J.S.A. 52:27D-301, et
- seq. (the “FHA") and applicable regulations of the New Jersey Council on Affordable
it Housing (“COAH*) N.J.A.C. 5:91-1 et seq. and N.JA.C. 5:93-1 et seq.; and

WHEREAS, after extensive deliberation and discussion the Mayor and Council of the
£ City of Somers Point have entered into a Settlement Agreement of Litigation with Bay
i Avenue Redevelopers, LL.C., Bass Harbour, LLC., Harbour Cove Marina, LLC., and S.P.
#2 (“Developer’) es the result of a builders remedy lawsuit; and

1 WHEREAS, the Developer has agreed to deveiop affordable housing opportunities
within an inclusionary development project which includes residential and non-residential |
components Identified on the City of Somers Point City's tax maps as Block 1411, Lot 1, 1
Block 1412, Lot 4, Block 1413, Lots 1 and 2 (* Non- Residential , Hospital Expansion”),
K Block 1410 Lots 1, 4, 5, 7-10 and Block 1512 Lot 21 and 21.01 { * Non- Residential,

Three Story Medical , Two Story Medical & Parking Garage”) Block 1007, Lots 1, 2 and

3 (“Residential, Bass Marbour™), Block 1211, Lot 2 (" Residential, Harbour Cove”) and
£l Blogk 1212, Lots 2.01, 2.02, Bloek 1213 Lot 5 (‘Residential, Bay Avenue”)

NOW THEREFORE, BE IT ORDAINED by the Mayor and Council of the City of éomers :

Point, Atlantic County, New Jerssy, that the Development Regulations Ordinance of the
City of Somers Point is heretofore supplemented and amended as foflows:

Section 1 Add Article X)A: Affordable Housing (AH) Zones {AH1, AH2 and AH3)

intent: For the purposes of fulfilling the City of Somers Point affordable housing
obligation as prescribed by the New Jersey Council on Affordable Housing N.JA.C.
K 5:91-1 et seq. and N.JA.C. 5:93-1 ef seq.; and, the New Jersey Fair Housing Act,
i3 N.J.S.A. §2:27D-301, et seq. the City sets forth the following standards for the purpose
of develeping an inclusionary affordable housing development projéct as fallows:

S



1. Permitted Uses:

A, Permitted uses. Multi-family residential and townhomes shall be permitted principal
uses in accordance with the design and area standards outlined below.

S B. Accessory uses. Any accessory use and building reasonably and customarily
incidental to any of the principal uses permitted, provided that they do not create
£ conditions detrimental to the health, safety or general weffare of the community, 3

1, Parking lots and parking structures shall be permitted as an accessory use.

H. Design and Area Requirements:
A. General Deslign Requirements

All residential buildings shall be designed with a minimum of three (3) :
separate fagade materials and various projections such as porches,
£ decks, dormers, porticos and the like. There shall also be breaks along ,
i the facades to add visual interest. The overall architectural concept shall |
= be generally consistent with the predominant vernacular in the ;r

cemmunity.

B. AH1

£ 1. Maximum Units: 120 units (94 market rate + 26 low/mod. income).
Twenty-six (26) low and moderate income rentals
=3 shall be provided in accordance with the New
o Jersey Council on Affordable Housing's rules and
regulations and eonsistent with Section 3.4.1 of the
Settlement Agreement of Litigation in the matter of i
Bay Avenue Redevelopers, L.L.C., Bass Harbor, !
L.L.C., Harbour Cove Maning, L.L.C., and S.P. #2v, 1
City of Somers Point, Docket No. ATL-L-3204-05
P.W. (Mount Laurel) (the “Settlement Agreement®),
shall be located on a subdivided ot that shall
£q contain no market rate housing units.

2. Minimum Tract

- Acreage. 3.20 (&) acres
3. Minirnum Lot Size: 1 acre, except for buildings of 100% affordable
é units

4. Maximum Denpsity: 37 D.U. per acre
5. Maxirnum Height: 48 feet
6. Minimum Setbacks; i

)

a. Front: : i
1. Bay Avenue: 1G feet :

4 2, East Maryland Avenue: 10 feet
4 b. Side: 10 feet i

¢. Rear: 10 feet |
d. The front yard setback adjacent to the Bay Avenue and East ]
Maryland Ave intersection (curved) may be reduced by 20% as
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measured from the Right-of-Way for a distance no greater than
50% of the building tength.
8. Off-street parking shall be provided in accordance with Residential Site
Improvement Standards (R51S)
7. All off street parking shall be setback a minimum of (10) feet from
Right-of-Ways, except along the Pleasant Avenue right-of-way, where (0)
feet shall be pemitted.
8. Minimum distance between structures shall be in accordance with
Building and Code Officials Association (BOCA) standerds.

C. AH2

1, Maximum Units: 16 units

2. Minimum Lot Acre: 0.75 () acres

3. Maximum Density: 21 D.U. per acre
4. Maximum Helght: 48 feet

5. Minimum Setbacks:

a. Front;
1. Bay Avenue: 10 feet
2. Pleaszant Avenue: 10 feet
b. Side: 20 feet
¢ Rear: 10 feet

d. Bulk Head: 10 feet
6. Off-street parking shall be provided in accordance with Residential Site
Improvemnent Standards (RSIS)
7. All off street parking shall be setback a minimum of (10} feet from right-
of-ways except along the Pleasant Avenue right-of-way, where (0) feet

shall be permitted.
8. Minimum distance between structures shall be in accordance with

Building and Code Officials Association (BOCA) standards,

D. AH3

1. Maximum Units: 180 units
2. Minimurm Acreage: 8.60 (&) acres
3. Maximum Density: 22 D.U. per acre
4, Maximum Height: 48 feet
5. Minimum Setbacks:
a. Front:
1. Bay Avenue: 10 feet
2, Harbor Lane; 10 fest
3. Sunny Avenue: 10 feet
h. Side: 20 feet
¢. Rear: 20 feet
8. Off-street parking shall be provided in accordance with Residentlal Site
Improvement Standards (RSIS)
7. Al off-street parking shall be setback a minimum of (10) feet from
Right-of-Ways.
8. Minimum distance between structures shail be In accordance with
Building and Code Officials Association (BOCA) standards.




Section 2 Amend Avticle XX as follows:

Add to 114-116:

C. Permitted uses. All types of health care related and medical uses shall be pemmitted
such as hospitals, dlinics, practitioner’s offices and the like including support facilities, in
actordance with the design and area standards included in this article.

D. Accessory uses. Any accessory use and building reasonably and customarily
incidental to any of the principal uses permitted, provided that they do not create
conditions detrimental to the health, safety or general welfare of the community.

1. Parking lots and/or parking structures shalt be permitied as an accessory use.
2. Loading docks/areas shall be permitted as an accessory use.

Revise 114-117 C by replacing (1) — (4} with the following:
(1 Twa (2) on-site parking spaces for every bed in the hospital facilities.

(2} Five (5) spaces for every 1,000 square feet of building area for medical
office space.

Add after 114-117:
117A. Desigh and Area Requirements

A..General Reguirements

All buildings shall be designed with a minimum of three (3) separate
fagade materials and various projections such as porches, decks,
dormers, porticos and the like. There shall also be breaks along the
facades to add visual interest. The overall architectural concept shall be
generally consistent with the predominant vernacular in the community.

B. Hospital and Hospital Facilities;
1. Maximum Height: 60 feet
2. Minimum Setback:

a. Front: 5 feet
b. Side: 5 feet
¢ Rear 5 feet

3. Setbacks shall not apply to projections, roof overhangs and dormers
measuring 5 feet orless.
4. Setbscks shall not apply to pre-existing structures,

C. Medical Offices:

Building A
1. Height: 60 feet




2. Setbhacl:

a. Front on Brighton Avenue: 5 feet

b. Side: 5 feet

c. Rear: 5feet
3. Minimum distance between structures shall be in accordance
with Building and Code Officials Association (BOCA) standards.

Building B
1. Height: 60 feet
2. Setback:
a. Front:
1. Brighton Avenue: 5 feet
2. Bay Avenue 20 feet
b. Side: 5 feet
¢c. Rear: 5 feet

3. Minimum distance between structures shall be in accordance
with Building and Code Officials Association (BOCA) standards.

Buildihg C
1. Helght: 60 feet
2, Setback:
a. Front:
1. Harbor Lane; 5 feet
2. Bay Avenue 20 feet
b. Side: 5 feet
c. Rear: . 5 feet
3. Minimum distance between structures shall be in accordance
with Building and Code Officials Association (BOCA) standards.

Building D -Two Story Medical

1. Height 35 feet
2. Setback
a. Front 5 feet
b. Side 5 feet
c. rear 20 feet .

3. Minimum distance between structures shall be in accordance
with Building and Code Officials Association (BOCA) standards

D. Pariing Structures:

1. Minimum Floor area: 325,000 sq. feet (970 spaces)
2. Maximum Height: 60 feet
3. Minimum Setback:
a. Front: 5 feet
b, Side:
1. Bay Avenue 125 feet
¢. Rear 10 feet

4. A system of pedestrian links and skyways which interconnect
principal use structures with the parking garage shall be permifted
as an accessory use. Skyways may traverse Right-of-Ways

(1




provided that said skyway does not impede the flow of traffic and
create condilions detrimental to the health, safety or general
welfare of the community and are in accordance with BOCA.

5. Minimum distance between structures shall be in accordance
with Building and Code Officials Association (BOCA) standards.

=3 E. impervious Coverage:

F. Circulation Improvements:

which shall include the following:

A. CAFRA standards shall apply, i.e., 80% or the legal pre-exisling
impervious coverage on site at fime of application, which ever is greater.

1. A circulation improvement plan shall be submitted with any site plan

ety

O
E 3

i Section 3

a. Traffic calming techniques

b. On-strest parking
¢. The installation of a cul-de-sac and parking area at the south-

west end of the Sunny Avenue right-of-way (ldentified on the City
tax map as Block 1412, Lot 4 & Block 1410, Lot 1} which shall
prevent thrutraffic to the Brighton Avenue Right-of-Way and
mitigate on-street parking demands along the Sunny Avenue
Right-of-Way,
d. Temporary paiking plan
1. Development of the non-residential component of the
project will require a temporary parking plan utilizing a
portion of the Bay Avenue site during the: construction of
the parking garage (as described [V, O])

Revise 114-8 by adding the definition of building helght below:

£ 1 BUILDING HEIGHT for the purpose of AH1, AH2, AH3, and SHOS zenes only. The
i verlical dimension measured from the average elevation of the finished lot grade at the

= front of the building to the highest point of ceiling of the top story in the case of a flat
N roof, to the deck line of the mansard roof and to the average height between the plate
and ridge of a gable, hip or gambrel roof. Exempt from this definition shall be chimneys,

steaples, elevator sheds and mechanical equipment, except that additional height for

such facilities shall not exceed 10 feet from the ridge line, except decorative steeples
: 1 which shall not exceed twice the ridge height to the highest measured point of the

steeple.

The Zoning Map of the City of Somers Point shall be revised as foliows:

L A.

B.

The Iegend'shell have addsd the following zones:

AH1 — Affordable Heusing 1 Zone
AH2 — Affordable Housing 2 Zone
AH3 — Affordable Housing 3 Zone
SHOS ~ Special Hospital Zane

The Map shall have added the following zoned areas:
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AH1 — Block 1007, Lots 1, 2 &3

AH2 —Block 1211, Lot 2

AH3 — Block 1212, Lots 2.01 & 2.02; Block 1213, Lot 5

SHOS — Block 1410, Lots, 1, 4, 5,7, 8, 3 & 10; Block 1411, Lot 1; Block
1412, Lot 4: Block 1413, Lots 1 & 2; Block 1512, Lot 21 &21.04

$:\SP2006 Sermeds Point\afordable Housing (AH) Zone - Finel 3-21-07.doc
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Amendment to:

COMPLIANCE PLAN
October 2006
City of Somers Point
Atlantic County, New Jersey
(Prepared by Heyer, Gruel & Associates)
Adopted by the Somers Point Planning Board
October 18, 2006

The original of this document was signed and
Sealed in accordance with NJAC 45:14A-12.

March 2007 Prepared by:

Marc R. Shuster, AICP #2380, PP #1746

Marc R Shuster, PP, AICP
Bach Associates, PC
304 White Horse Pike
Haddon Heights, New Jersey 08035
Phone 856-546-8611 Fax 856-546-8612
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1.

Introduction

This document sets forth and amends the City of Somers Peint Compliance Plan,
Oclober 2006. Two recent events have necessitated this amendment, the
Appellate Courl's decision regarding the New Jersey Council on Affordable
Housing (COAH) third round methoedolagy (growth share) and a builder's remedy
settlement agreement between the City and Bay Avenue Redevelopers, LLC,

On January 25, 2007, the Superior Court of New Jersey, Appeliate Division
issued an opinion, which for the most part challenges the validity of the third
round “growth share” rules that were adopted by COAH on December 20, 2004,
The Appellate Division invalidated the central components of growth share rules
and rsmanded the matter to COAH for new rule-making which must be
completed within the next 6 months.

The forgoing necessitates that the City of Somers Point adopl a new Compliance
Plan after the new rules take effect some months from now. The curent third
round Compliance Flan which calculates the City's third round housing obligation
from 2000 to 2014 based upon the invalidated rules is therefore of no force and
effect. Therefore, all instances In which growth share is referenced within the
current Compliance Plan shall be considered null and void.

On January 25, 2007, Somers Point City Council preliminarily endorsed the Bay
Avenue Redevelopers, LLC, seftlement agreement. As a resull of this
agreemenl, Bay Avenue Redevelopers, LLC has agresd to construct 26
affordable rental units and fund 30 Regional Contribution Agreements (RCA) to
address the City of Somers Point prior round affordable housing obligation.
Therefore, the pages referenced hereafter of the current Compliance Plan shall
be retracted and amended as follows: The final setficment agreemenl is
attached herelo.

Prior Round Obligation
Somers Foint has a 12-year (1987-1999) cumulative prior round obligation of 105
new construclion units. The City plans to mest this obligation through the
following:

Regional Contribution Agreement

Inclusionary Sites (Bay Avenue Redeveloper, LLC)

Allernalive Living Arrangements

Credits, Reductions and Munigcjpal Adjustments

Currently, there are three (3) rental group homes in operation within the City lhat
were eslablished post 1980. Each of (he three (3) group homes has three (3)
bedreoms, which in tum, provide affordable rental housing for nine (9) low-

City of Samers Point 2
Compliance Plan Amendment
March 15, 2007




“ income disabled individuals. This has been detailed in its October 2006
document and is not a change.

V. Inclusionary Sites

Bay Avenue Redevelopers, LLC shall develop a multi-site project consisting of
three residential project siles (Bay Avenue, Harbour Cove & Bass Harbour) and
two nan-residential project sites (Hospilal Expansion & Route 9 Parcel). The
overall project will yield 300 market rate residential units with an additional 26
rental units set aside for low and moderate income families. The affordable units
i will be constructed on the Bass Harbaour site in accordance with all COAH rules, i
regulations and phasing provisions. None of the residential buildings within the i
overall project will be greater than 48" in height as defined in accordance with the
terrms of the Bay Avenue Redevelopers settlement agreement, All material in its 1
original docurnent relating to these sites in terms of maps, descriplions, suftability :
is hereby Included by reference. Any lands of its Greate Bay Golf Course site
- (Greate Bay, LLC), previously included are no longer part of the Compiiance :
: Plan. |

Wbedyn terondi

V. Rental Bonus Credits

According to N.J.S.A 5:93-5:1 5, every municipality shall create a raalistic
opportunity to construct rental housing in addressing its 1987 to 1999 housing
need. The rental obligation shall be a minimum of 25% of the adjusted pre-
eredited need and the municipality shall receive 2 units of credit for rental units
available to the general public (up to the municipality’s rental obligation). The City
of Somers Painl has a prior round minimum rental obligation of 26 units (25% of
105 units). The Cily is entitled to a two for one rental bonus credit of 26 units,

z VI.  Regional Contribution Agreements

The City shall meet the remaining prior round fiousing obligation through 44
RCA's. Bay Avenue Redevelopers LLC, has agreed o fund 30 units at a cost of
$35,000_ per unit and will post the necessary funding guarantee. The timing for

3 City of Somers Point 3
Compliance Plan Amendment
13 March 16, 2007
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Vil. Summary

Affordable Housing Obliaation

¢ - Prior Round Obligation - 105 units

Prior Round
s Credits —~ Group Home — 9 units(rentai)
e Inclusionary Site — 26 units (rental)

Bass Harbor —3 acres @ 40 DU/acre = 120 urits
22% set aside = 26 units (rental)

Maximum Height 4 stories/d8'Feet
o Rental Bonus — 26 unils

= Regional Contribution Agreements — 44 units

44 RCA @ $35,000 each $1,540,000
14 Municipal sponsored $490,000
30 Developer sponsored $1,050.000
Summary
Prior Round Obligation 105
Group Homes 9
Inclusionary Site 26 rental units
RCA 44
Rental Bonus 26
Total Credits 105

City of Somers Point
Compliance Plan Amendment
March 15, 2007
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EXHIBIT *1p”

AGREEMENT FOR PAYMENT IN LIEU OF TAXES

THIS AGREEMENT, made this day of , between

Bass Harbor, L.L.C, a New Jersey limited liability company, having its principal office at 2

Eastwick Drive, Gibbsboro, New Jersey, 08026 (hereinafter the “Sponsor™), and the City of

Somers Point, a municipal corporation of Atlantic County and State of New Jersey (hereinafter

the “Municipality™).

WITNESSETH

In consideration of the mutual covenants herein contained and for other good and

valuable consideration, it is mutually covenanted and agreed as follows:

1.

This Agreement is made pursuant to the authority contained in Section 37 of the
New Jersey Housing and Mortgage Finance Agency Law of 1983 (N./.S.A.
55:14K-) et seq.) (hereinafter “HMFA Law”) and a Resolution of the Committee
of the Municipality dated » 200___ (the “Resolution”) and with the
approval of the New Jersey Housing and Mortgage Finance Agency (hereinafter

the “Agency™), as required by N.J.S.4. 55:14K-37.

The Affordable Housing Project is or will be situated on a acre parcel of
land designated as a portion of Block » Lot ___, as shown on the Official
Assessment Map of the City of Somers Point and more commonly referred to as

Somers Point, New Jersey.

As of the date the Sponsor executes a first mortgage upon the Project in favor of

the Agency (hereinafier referred to as the “Agency Mortgage™), the land and
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improvements comprising the Affordable Housing Project shall be exempt from

real property taxes, provided that the Sponsor shall make payments in licu of

g3 taxes to the Municipality as provided hereinafier. The exemption of the

Affordable Housing Project from real property taxation and the Sponsor’s i

obligation to make payments in Heu of taxes shall not extend beyond the date on

which the Agency Mortgage is paid in full, which according to the HMFA Law,

may not exceed fifty (50) years.

TR R L S

4, (@)  If the Affordable Housing Project receives construction and permanent

financing from the Agency, the Sponsor shall make payment to the Municipality

of an annual service charge in lieu of taxes in such amount as follows:

(1) From the date of the execution of the Agency Mortgage until the
date of substantial completion of the Affordable Housing Project,
the Sponsor shall make pavment to the Municipality in an amount
equal to $ (pursuant to the HMFA Law, the amount of
taxes due on the property for the year preceding the recording of
the Agency Mortgage). As used herein, “Substantial Completion”
means the date upon which the Municipality issues the Certificate
of Occupancey for all units in the Affordable Housing Project,

{2) From the date of Substantial Completion of the Affordable
. Housing Project and for the remaining term of the NJHMFA
| Mortgage, the Sponsor shall make payment to the Municipality in
an amount equal to 6.28 percent of Project Revenues.

(b)  If the Affordable Housing Project receives permanent financing only from
the Agency, the Sponsor shall make payment to the Municipality in an amount
b equal to 6.28 percent of Project Revenues, from the date of the Agency Mortgage ':

and for the remaining term of the Agency Mortgage.

i
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(¢} Asused herein, “Project Revenues™ means the total annual gross rental or
carrying charge or other income of the Sponsor from the Affordable Housing
Project less the costs of utilities furnished by the Affordable Housing Project,
which shall include the costs of gas, electric, heating fuel, water supplied, and

sewerage charges, if any.

(d)  The amount of payment in lieu of taxes to be paid pursuant to paragraphs
(a) or (b) and (c) abave is calculated in Exhibit “A” attached hereto. It is
expressly understood and agreed that the revenue projections provided to the
Municipality as set forth in Exhibit “A” and as part of the Sponsor's application
for an agreement for payments in lieu of taxes are estimates only. The actual
payments in lieu of taxes to be paid by the Sponsor shall be determined pursuant

to Section 5 below.

(@  Payments by the Sponsor shall be made on a quarterly basis in accordance
with bills issued by the Tax Coliector of the Municipality in the same manner and
on the same dates as real estate taxes are paid to the Municipality and shall be
based upon Project Revenues of the previous quarter. The Municipality may elect,
by notice to the Sponsor delivered in writing no later than the date of Substantial
Completion, to require the Sponsor ta use for purposes of calculating repts and the
corresponding annual service charge in lieu of taxes a fiscal year other than the
accounting fiscal year of the Sponsor. If the Municipality makes such an election,

the use of the phrase "fiscal ysar" in this Agreement shall refer to such annual
accounting period specified by the Municipality. No later than three {3) menths

following the end of the first fiscal year of operation afler (i) the date of

== e U R BRI TR
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Substantial Completion (if the Affordable Housing  Project is receiving
construction and permanent financing) or (ii) the date of the Agency Mortgage (if
the Affordable Housing Project is receiving permanent financing only) and each
year thereafter that this Agreement remains in effect, the Sponsor shall submit to
the Municipality a certified, audited financial statement of the operation of the
Project (the “Audit”), setting forth the Project Revenues and the total payments in
lieu of taxes duc to the Municipality calculated at 6.28 percent of Project
Revenues as set forth in the Audit (the “Audit Amount”). The Sponsor
simultaneously shall pay the difference, if any, between (i) the Audit Amount and
(i1) payments made by the Sponsor to the Municipality for the preceding fiscal
year. The Municipgl-ity may accept any such payment without prejudice to its
right to challenge the amount due. In the event that the payments made by the
Sponsor for any fiscal year shall exceed the Audit Amount for such fiscal year,

the Municipality shall credit the amount of such excess to the account of the

Sponsor.

(b) Al payments pursuant to this Agreement shall be in lieu of taxes and the
municipality shall bave al] the rights and remedies of tax enforcement granted to
the Municipalities by law just as if said payments constituted regular tax
obligations on real property within the Municipality. I, however, the
Municipality disputes the total amount of the annual payment in liey of taxes due
it, based upon the Audit, it may apply to the Superor Court, Chancery Division

for an accounting of the service charge due the Municipality, in accordance with
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1. purposes of the HMFA Law.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the

day and year set forth below.

ATTEST:

ATTEST:

SPONSORs

Bass Harbor, L.L.C,

MUNICIPALITY:

City of Somers Point
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EXHIBIT “A”»

Projected Payment in Lieu of Taxes
Based upon 200 Rent Levels

REAL ESTATE TAX CALCULATIONS FOR TAX ABATEMENT

Gross Rents 3 $156,888.00
Less Vacancy ) 15,688.00
Less Utilities (if applicable) - 8,400.00

$ 132,799.20
x Rate X 6.28%

Gross Sheltered Rents

Real Estate Taxes $ 8,339.79

4/16/07
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- FLASTER/GREENBERG P.C,
1810 Chapel Avenue Waest, Third Floor
Cherry Hill, New Jersey 08002
(856) 661-1900
Kenneth Goodking, Esquire
Carl S. Bisgaler, Esquire
Richard J. Hoff, Jr,, Esquire
Altornays for Plaintiffs

BAY AVENUE REDEVELOPERS, LI G,
A Subsidiary of SCARBOROUGH
PROPERTIES, INC.,, and

R. RANDLE SCARBOROUGH,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION ~- ATLANTIC COUNTY

DOCKET NO: ATL-3204-05 P.W.

Plaintitfs, CIMIL ACTION - MOUNT LAUREL

V.

CITY OF SOMERS POINT and CITY oF

CERTIFICATION OF EDMOND C. SPEITEL
SOMERS POINT PLANNING BOARD,

REGARDING DETERMINATION OF AREA

AS IN OF NEED OF REHABILITATION
Defendants, :

1. This Certlfication presents my expert opinfon that the area of the Clty of Somers Polint
occupied by the properties which are the subject of the Proposed settlement of this iitigation
{the “Area”) satisfy the requirements of N.J.S.A, 40A:12A-1 4.a.(2) for detarmining such area
to bs In need of rehabifitation. Specifically, It Is my opinion that majority of the water and
sewer infrastructure (the "Infrastructure”) y the Area highlighted on the attached 1951 aerial

Pholograph is at least 50 Years old and is in need of repair or substantial maknienance.
2. lam & licensed protessional engineer and a llcensed profassional planner In the State of

New Jersey. |am a principal of Speite & Spettal, Inc., a corporation authorized to provids

professional Engfneerlng services in the Stats of New Jarsey,

been involved in engineering work in Somers Point for various Scarborough entities and

other clients over the fast 25 years.

< | am famifiar with the Local Housing and Redevelopment Law, including Section 14

concerning rehabifitation, and have been Involved in several radevelopment projects on
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behalf of the Scarborough’s and other Clienfs. A copy of my C.V. fs annexed hareto.

5. 1 have concluded based on the 1951 aerial photograph and slte visits that alt of the
residential units ity the study area are greater than 50 years of aga.

6. | have reached my conclusion and opinion based on my personal knowlsdga of the area

over pasl 25 years Including inspections of the Area and its Infrastrieture on numerous

occasions in early July 2006 and most tacently on July 11, 2006. | walked and/or drove

along Shore Road, New York Avenue, Brighton Avenus, Sunny Avenue, Connecticut

Avenue, Harbor Lane, Pleasant Avenue, Maryland Avenue, Bay Avenue, Kapelia Avenue

ard Launch Avenue in the sludy area and st least one block beyond the study area. Visual

evident of underground infrastructure was limited to painted markings in the street,

pavement french paiches, firs hydrant color coding for capacity, es well as the castings,

valve boxes, and fire hydrants. The oldest fire hydrant found w‘és on Shore Road just south

of New York Avenue, This was g “Corey” hydrant. ‘The date of the hydrant was not legibla
however this type of hydrant was commonly used befors the 1950's,

7. 1 have also reviewed the following documents and records relefing to the Infrastructure, a
1957 survey prepared by James i Monaghan, Jr. and the ‘Regional Sewerage Feaasibility
Study Ablantic County, New Jersey” April 1968 and ﬁave consulted with persons
Knowledgeable aboyt the infrastructure and its" history.

8, My Inspection and Investigation of the water Infrastructure indicates that portions of the

9,

infrastructure along Shore Road, Brighton Avenue, and Harbor Avenue are in excess of 50
years old. This is svidenced by thie size and type of cast iron pipe and fire hydrants used,
-~A8 well as the 1957 survey prepared by James M Menaghan, Jr, Attached js a copy of the
Monaghan plan as wei| as a color exhibit showing the water and sewer lines older than and
newer than 50 years in the study arsa.
Itis my professional opinion that maintsnance, repairs, and upgrades ars required of {he

water system 1o provide redundant interconnections of sufficient size and capa clty ta provide

SRR e . ! ) ; Spaitet July 20 2006

Page 2 of 3




--subject.to punishment.

W, @,
essentlal water service to the Hospifal and fire service (o the surrounding communlty. At
least one 12 Inch diameter loaped water main should be avallable from the elevated water
storage tank to the Hospital. Presently, the water system relles ptimarily on an otd, moslly
pre World War Il system of 4, 6 and 8 inch cast fron waler mains for both fire and domestic
uss,

10. My inspection and investigation reveals that the sewer Infrasiructure on Brighton Avenue is
more than 50 years old. The 1957 survey of the Hospital shows that the sawer system
existed In the strest. it Is unclear if the sawerags freatment plant shown on the 1957 survey
on Brighton Avenue serviced ths surrounding community or only the hospital. The survay
doss validate the information provided verbally by Joseph Di Orio abaut the existence of a
sewer plant for the hospital.

1. A program of rehabllitation which increasss the capacly of the water system through the

replacement of old under sized mains is necessary to promate tha overa!l development of
this area of the City.

Conglusion
it is my opinion that the majority of the Infrastructure in the area shown on the attached plan is

atleast 80 years old and is In need of repair or substantial mainteriance.

| hereby certify that the Toregoing statements ars true and correct to the bast of my knowiedge

and bellef. | am aware that if any of the foregoing statements by me are vAlliully false, | am

Dated: July20, 2006 - £

Edmond C. Speitel, PE, PP

Speitel and Spsitel, Ing.

Spolial July 20 2006
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MARKET RATE RESIDENTIAL UNIT TAX AGREEMENT
BETWEEN
CITY OF SOMERS POINT AND
BAY AVENUE REDEVELOPERS, LLC

THIS MARKET RATE RESIDENTIAL UNIT TAX AGREEMENT (the “Agreement™)

dated as of the day of . 2007, between Bay Avenue Redevelopers, LLC, a New Jersey

limited liability company, having its place of business at 2 Eastwick Drive, Gibbsboro, New Jersey
{the “Entity™), and the CITY OF SOMERS POINT, a municipal corporation of the State of New
Jersey, having offices at 1 West New Jersey Avenue, Somers Point, New Jersey 08244 (the “City™),
under the provisions of the Five-Year Exemption and Abatement Law, as amended and
supplemented, N.J.S.A. 40A:2]-1 et seq. (the “Exemption Law™).
WHEREAS, the Entity is the owner of Block 1213, Lot 5§ and Block 1212, Lots 2.01 and
2.02, Block 1007, Lots 1, 2 and 3, and Block 1211, Lot 2 (the “Property™), a portion of which is
subject to an Affordable Residential Unit Tax Agreement but not subject to this Agreement; and
WHEREAS, pursuant to the provisions of the Local Redevelopment and Housing Law,
N.JS.A. 40A:12A-1 et seq. (the “Local Redevelopment and Housing Law”), and N.J.S.A, 40A;12A-
14 in particular, and in accordance with N.J.S.A. 40A:21-3.b of the Exemption Law, the City adopted
Resolution ___-07, which is attached as Exhibit “A” to this Agreement, determining the Property to
be an arca in need of rehabilitation; and
WHEREAS, the Exemption Law permits a municipality to exempt from the payment of real

estate taxes, for a limited period of time, any rehabilitation or improvements made in the
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redevelopment of a rehabilitation area, subject to the tenms and conditions of a tax agreement
complying with the requirements of the Exemption Law; and
WHEREAS, the City has enacted Ordinance __ -, which is attached as Exhibit *B"” to
this Agreement and is Exhibit “F” to the Settlement Agreement of Litigation, dated L
2007, among certain entities, including the Parties, providing among other things, for the exemption
and abatement from taxation for construction of new multiple dwellings (as defined in N.J.S.A.
40A:21-3(0)) in accordance with the Exemption Law; and
WHEREAS, the Entity has submitted to the City Council pursuant to N.J.§.A. 40A:21-9 an
application for a tax exemption (the “Application™), a copy of which is attached hereto as Exhibit
“C" pursuant to the Exemption Law with respect to portions of the Property; and
WHEREAS, the Entity intends to develop three hundred (300) market rate residential
townhouse units (the “Units”), as well as twenty-six (26) affordable rental apartment Units, on the
Property (the “Project”). This Agreement applies only to the three hundred (300) Market Rate Units
at the Property; and
WHEREAS, the City Council has approved the tax exemption requested by the Entity in the
Application subject to the terms and conditions of this Agreement, and the parties desire to set forth
in detail their mutual rights.and obligations with respect to the tax exemption applicable to the Units,
NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth
herein, and for other good and valuable consideration, the pasties to this Agreement mutually
covenant and agree as follows:
I Citv’s Findings. The City makes the following findings with respect to the tax

exemption granted in this Agreement:

a. The exemption for the Units is anticipated to bepefit the City and its '

inhabitants by furthering the development and rehabilitation of the subject Property and the

neighbori_lood surrounding the subject Property (the “Neighborhood®), Rehabilitation of the Property

2

TRSRLRATRITI 5




and revitalization of the Neighborhood will prevent further decline in the condition and value 6f the

Property and the Neighborhood, permitting the City to rely more on the Property a5 a source of

payments in lieu of taxes and future tax revenue, thereby enhancing the long-term value to the City

of the Property and the Neighborhood. These benefits are expected to outweigh substantially any

costs 1o the City associated with the tax exemption for the Units.

b. The tax exemption to be granted under this Agreement is important to the

City. Because of the cost of rehabilitation, it is likely that the work would not be undertaken without

the incentive of the tax exemption granted ender this Agreement.

g3 2, Tax Exemption. i
a. Each Unit constructed by the Entity (or its assigns) shall be exempt from 4

taxation in accordance with the provisions of the Exemption Law in the manner provided by this

Agreement, for a period of five (5) years from the first day of the month following the issuance of a

Certificate of Occupancy for such Unit, and this Agreement shall be in effect as to a Unit for no more i .

51 than five (5) full years next following the date of completion of the Unit, pursuant to N.L.S.A.

- 40A:21-11,

b, Regarding sales of individual Units in fee simple, where it is determined that
the Unit will be used as a residential dwelling, the tax exemption of the Unit shall continue and inure
to the fee simple Unit purchaser, and any respective successors or assigns, in accordance with
N.JS.A. 40A:21-1, et seq.

i 3. Annual Service Charge.

a. In consideration of the aforesaid exemption from taxation on improveraents,

the Entity shall make payment to the City-of an Annual Service Charge ("ASC”) in aceordance with
N.J.S.A. 40A:21-10a. (“Cost Basis™) for municipal services supplied to the subject Property, as set - a
forth in Paragraphs 3.d(1) through (3) below. As contemplated by Section 5.3 of the Settlement

Agreement of Litigation, if the Entity constructs the 300 market rate units currently anticipated for

(%)
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the Praject, the aggregate ASC over the life of this Agrcement shall be at least eight million four
hundred thousand dollars {$8,400,000.00).

b. The ASC shall be paid timely, in quarterly installments on those dates when
real estate tax payments are due, subject to any necessary adjustment within thirty (30) days after the
close of each calendar year.

c. The ASC shall accrue from the first day of the month following the issuance
of a Certificate of Occupancy on each Unit as sct forth in Paragraph 2 abovs.

d. The Entity shall pay to the City, or cause to be paid to the City, in lieu of full
property tax payments, the following amounts:

(1) For cach of the one hundred ninety (190) Units anticipated to be
constructed on the Bay Area Property (s such is defined in the
Settlement Agreement of Litigation), anaually for five (5) years, an
amount each year equal to two (2%) percent of the cost of such Unit,
but not less than Five Thousand Four Hundred Sixty-Three
(83.463.00) Dollars;

(2} For each of the ninety-four (94) Units, anticipated to be constnicted
on the Bass Harbor Property, (as such is defined in the Settlement
Agreement of Litigation), annually for five (5) years, an amount each
year equal 10 two (2%) percent of the cost of such Unit, but not less
than Five Thousand Seven Hundred ($5,700.00) Dollars;

3) For each of the sixteen (16) Units, anticipated to be constructed on the
Harbour Cove Property (as such is defined in the Settlement
Agreement of Litigation), annualiy for five (5) years, an amount each
vear equal 1o two (29%) percent of the cost of such unit, but not less

than Six Thousand Six Hundred Fifty ($6,650.00) Dollars;

arid] apemaalivgiisating




4) For purposes of this Agreement, “the cost of the Unit” means the cost
or fair market value of direct labor and all materials used in the
construction, expansion, ot rehabilitation of all buildings, structures,
and facilities at the project site, including the costs, if any, of land
acquisition and land preparation, provision of access roads, utilities,
drainage facilities, and parking facilities, together with architectural,
engineering, legal, surveying, testing, and contractors’ fees associated
with the project, allocated among the various Units in the Project by
the Entity on any reasonable basis. The Entity shall cause such costs
and allocations to be certified and verified to the governing body of
the City by an independent and qualified architect, following the
completion of the Units.

e. The arnual payments in licu of taxes shall be paid to the City on a quarterly
basis, in & manner consistent with the City’s tax coliection schedule, in accordance with Paragraph
3.b. above. In the event the City does not timely receive any installment, the amount past due shall
bear a rate of interest permitted under the State Jaw for unpaid taxes, and, the ASC shall be a
continuous municipal lien on the Property.

4. Termination of Agreement.

a. If during any tax year prior to the termination of the tax agreement, the Entity
ceases to operate or disposes of Units or fails to meet the conditions for qualification, then the tax
which would have otherwise been payable for cach tax year for each such Unit shall become due and
payable from the Entity as if no exemption or abatement had been granted. The goveming body of
the City shall notify the Entity, the Tax Collector and Tax Assessor forthwith and the Tax Collector
shall within fifteen (15) days thereof notify the owner of the Unit of the amount of taxes due, in

accordance with N.J.S.A. 40A:21-12, With respect to the disposal of Units, where if is determined

Lt bl

£ on o M e il e



that the new owner of a Unit will continue to use the Unit pursuant to ali of the conditions which
qualified the Unit, the exemption and the abatement shali continue, and the Agreement shall remain
in effect.

b. At the termination of the applicable exemption period for a Unit under this
Agreement, that Unit shall be subject to all applicable real property taxes as provided by State faw
and regulation and City ordinance.

¢ This Agreement shall be in effect for no more than five (5) full tax years next
following completion of the Project.

5. Remedies. In the event of a breach of this Agreement, either Party may file an action

with the Superior Court of New Jersey and may seek any available remedics.

6. Governing Law and Conflicts. This Agreement shall be governed by the provisicns

of the Exemption Law and the laws of the State of New Jersey. The parties agree that in the event of
a conflict between this Agreement and the Application, the language contained in this Agreement
shall gevern and prevail.

7. Oral Representations. Neither party hereto has made 2ny oral representation that is
not contained in this Agreement. This Agreement, the City’s Ordinance authorizing the Agreement,
and the Application constitute the entire agreement between the parties.

3. Modification. There shall be no modification of this Agreement except by written
instrument executed by both parties.

9. Notices. Unless prior to giving any notice required under this Agreement, either
party shall have notified the other to the contrary, all notices shall be sent by certified mail, return
receipt requested, addressed as follows:

As to the City: City Cletk
City of Somers Point

| West New Jersey Avenue
Somers Point, New Jersey 08224
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With a copy to:

As 1o Entity:

With a copy to:

10.  Certificates of Oceupancy. It is understood and agreed that the Entity or its

designee shall remain obligated to apply for Certificates of Occupancy in a timely manner and to

Damoan Tyner, Esquire

Ronald Morgan, Esquirz

Parker McCay

3 Greentree Center

7001 Lincoln Drive West

P.O. Box 974

Marlton, New Jersey 08053-0974

Mr. M. Sean Scarborough
2 Eastwick Drive
Gibbsboro, New Jersey 08026

Kenneth Goodkind, Esquire
Richard Hoff, Esquire
Flaster/Greenberg P.C.

1810 Chapel Avenue West
Cherry Hill, New Jersey 08002

effectuate all required filings concerning such Certificates.

11, Severability. Il any term, covenant or condition of this Agreement shall be judicially
declared 1o be invalid or unenforceable, the remainder of this Agreement and the application of such

term, covenant or condition to persons or circumstances other than those as to which it is held invalid

or unenforceable shall not be affected thereby.

12 Couanterparts. This Agreement may be executed in counterparts, All such

counterparts shall be deemed to be originals and together shall constitute but one and the same

instrument,

13, Exhibits. Anyand all Exhibits annexed to this Agreement are hereby made a part of

this Agreement by this reference thereto,

{Intentionally Left Blank]
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IN WITNESS WHEREOQF, the parties have caused this Agreement to be executed the day and year

first above written.

BAY AVENUE REDEVELOPERS, LLC

WITNESS M. SEAN SCARBOROUGH, Member

ATTEST: THE CITY OF SOMERS POINT

CITY CLERK CARL D'ADAMO
President of the City Council

a2
3
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D () RAN EXtrmiT

ENGINEERING, Pa &AL
ENGINEEBS * PLANNERS » SURVEY ORS -

840 NORTH hAIN STREET « PLEASANTVILLE, NJ 08232
{609} 646-311) Fay (602) 641-0592
PATRICE ). DORAN, PE., pp (1927-1993)
MATTHEW DORAN, LE., BRI, BLS, Cax,, C.LwW.M.

MEMBER

. NATIONAL SOCIETY OF, PROFESSIONAL ENGINEERS

PATRICK ]. DOIRAN, TR, BS. ACCOUNTING AMERICAN SOCIETY OF CIVIL ENGINGERS

] AMERICAN SOCIETY OF MILITARY ENGINEERS

EDWARD P STINSON, LE, CME. ML SOCHETY OF MUNICIPAL ENGINEERS
DEBONAH 1. WanL, PE,. 0P

CERTIFIED MUNICIPAL ENGINEERS

July 11, 2005

Edmond C. Speitel, PE
Speitel and Speitel, Inc.

2 Eastwick Drive, Suite 101
Gibbsboro, New J ersey 08026

RE:  Bay Avenue Redevelopers
Sewer Avai lability Study
Shore Memorial and Bay Avenue
Somers Point, New Jersey
Doran #30022

Dear Mr. Speitel:

The following is a scope of services for the above referenced project.

The Sewer Availability Study will include verification of ¢apacity within existing sanitary sewer
system: ’ :
1. 10" VCP gravity main located in Bay Avenue from

Harbor Lane to Pump Station
No,4 located on the easterly si

de of Bay Avenue between Gibbs and Higbee Avenues.
2. Pump Station No. 4.

3. 8" CIP force main from Pump Station No.4 to receiving manhole at intersection of
Bay and Pleasant Avenues.

4. 187 vep gravity main in Bay Avenue from

Pleasent Avenue 1o Pump Station No.5
located on the easterly side of Bay Avenue j :

ust south of Cedar Avenuye.
5. Pump Station No.5.

6. 127 CIP fcrqg main from in Bay Avenue to receiving manhole located in Pierson
Avenue approxi mately 280 feet cast of Bethel Road.
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The proposed study will continue downstream of the

all existing sewers have capacity 1o handle the additi
project,

proposed project until it is determined that
onal 65,700 gpd generated by the proposed

Report will include the required

repairs and or replacements required to provide capacity for
proposed project.

If you have any questions, or require additional information, please do not hesitate ta contact this
office at your earliest convenience,

Very. truly yours,

AL nady Wbl

Deborah Wahl, P.E., p.p.

./ Ce: Wes Swain, Administrator City of Somers Point
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EXHIRIT I

STATEMENT OF CONSENT TO SETTLEAENT AGREEMENT

Albert L. Gutierrez, being of ful} age, hercby ceriifies as follows:

I I'am the President and Chief Execntive Officer of Shore Memorial Hospital, and |

bave been authorized to execute this Certification on behalf of Shore Memorial Hospital and 115

affiliated and/or controlling entities {volleatively “Shore Memarial”),

2 Shore Memorial has been provided with a copy of a proposed Seitlement

Agreement of Liligation (o be entered into by the parties in the matter of Bay Avenue

Redevelopers, L.L.C. Bass Harbor, L1.C., Harbour Cove Marina, LL.C, and .2 #7 v City of

Somers Point, and The Cizy Of Somers Point Planning Board, Docket No. ATL- L-3204-05 P.W.

(Mowunt Laurel) (the "Agreement”).
3. The Agreement Proposes to resolve the Litigation, in part, through the proposed

adoption of an Ordinance (the “Praposed Ordinance”) that anticipaies, in part, the rezoning of

Properties owned and controlled by Shore Memorial and identified or: the tax maps of the Ciiy as

Block 1410, Lots 1, 4,5 and 7-10, Block 1411, Lot 1, Block 141 2, Lot 4, Block 1413, L

2 and Block 1512, Lots 21 and 21.01 (

ots 1 apd
the “Hospilal Property™). Shore Memorial has been

afforded the opportun; ty lo review and comment on bath the Agreement and the Proposed

Ordinance, and Shore Memoria consents lo adoption of the Proposed Ordinance.

4. Section 3.5 of the Agreement states that in contemplation of the development of

the rezoned Hospital Property Shore Memorial will provide io the City of Somers Point funds to

be used for a regional contribution agreement and/or other affordabje housing purposes pursuant

10 the terms and conditions specified therein. Shore Memorial bereby confinms the affordable

housing commitment as set fort, in the Agreement.

ME1 $251725v,3
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5. It is the present expectation of Shore Memorial that following consiruction of the
Non-Residential Component of the Project {as defined in the A greement), the medical office
uildings will be subject 1o rel property taxation and the parking garage and hospital expansion
will be exemnpt from real propenty taxation, subjeci to then-applicable statulory provisions
goveming exemptions from real property taxation.
6. T certify that the statemenis contained herein are true and comect io the best of my
knowledge, information and belief. [ understand that if any siatements contained herein are

willfully false, I zm subject to punishment.

Daléd: March , 2007

ALBERT L. GUTIERREZ

ME! 6251725v.3
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